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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit court's
deni al of Ms. Wiornos's notion for postconviction relief. The
nmotion was brought pursuant to Fla. R Crim P. 3.850.

The foll owing synbols will be used to designate references
to the record in the instant case:

"R -- The record on direct appeal to this Court.

"PC-R " -- The record on instant 3.850 appeal to this Court.



REQUEST FOR ORAL ARGUMENT

The resolution of the issues in this action will determ ne
whet her Ms. Wiornos lives or dies. This Court has all owed oral
argument in other capital cases in a sim/lar procedural posture.
A full opportunity to air the issues through oral argunment woul d
be appropriate in this case, given the seriousness of the clains
invol ved and the fact that a life is at stake. Ms. Wiornos

accordingly requests that this Court permt oral argument.
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STATEMENT OF THE CASE AND FACTS

The Circuit Court of the Sixth Judicial Circuit in and for
Pasco County, Florida, entered the judgments of conviction and
sentence under consideration on February 5, 1993. ( R - 98)
Appel | ant had been charged by indictnment of April 16, 1991 with
one count of first-degree nurder and one count of arnmed robbery.
Appel | ant entered a plea of not guilty on May 5, 1991 ( R. 10).
Appel l ant pleaded guilty to the charges on June 22, 1992.
Appel | ant waived her right to a jury trial on for the penalty
phase ( R - 30) and had the penalty phase of her trial conducted
before Judge Wayne Cobb on January 25, 1993. Judge Cobb
sentenced appellant to death with a sentencing nenorandum
attached on February 5, 1993 ( R 107).

On direct appeal, the Florida Suprenme Court affirned

appel lant’ s conviction and sentences. See Wiornos v. State, 676

So. 2d 996 (Fla. 1995).

On Novenber 24, 1997, the office of Capital Coll ateral
Representative filed an inconplete notion to vacate judgnent
with a special request for |eave to anend. On February 12,
1998, the appellant through the above-referenced | egal counsel,
noved for an extension of time in which to file her final
amended notion for post-conviction relief, with special request

for leave to anmend. |In 1997, the Florida Legislature abolished



the then Ofice of The Capital Collateral representative and
replaced it with three regional offices, The Capital Coll ateral
Regi onal Counsel’s (CCRC's). As a result of this |egislation,
appel l ant had | ost her | ead counsel, M. Todd Scher, because her
case was transferred to the M ddl e Region, while M. Scher was
transferred to the Southern Region. The appellant in the
af orementi oned notion stated that due to staffing problenms in
the newly created mddle region office, where appellant’s case
was, she was not designated with counsel until January 1998.
The Florida Suprenme Court extended the tinme in which appellant
had to file her final amended notion for post-conviction relief
until June 25, 1999.

After a series of court sanctioned conti nuances, Ms Wiornos
notion for postconviction relief was filed on January 5,
2000. (PC-R. -121) A Huff Hearing was held on this notion on April
12, 2000. (PC-R. 300) The notion was summarily denied w thout a
hearing by Judge Wayne Cobb in an Order dated August 7, 2000.
(PC-R. 295) This appeal ensues.

SUMVARY OF ARGUMENT

Appel l ant requests that this Honorable Court vacate the
| ower court’s summary deni al of the notion and remand the cause
for an evidentiary hearing accordingly on the clainms argued

her ei n.



1. The trial court order of summary denial failed to
conclusively rebut facially sufficient allegations wth
appropriate references to or attachnents of the record.

2. The trial court erredinfailing to order an evidentiary
hearing on the claim that appellant’s judgnment and conviction
shoul d be reversed due to the ineffective assistance of counsel
on the part of her original attorney, the assistant public
defender. He failed to advance appellant’s defenses especially
the right to speedy trail as provided by Fla. R CrimP. 3.190.

3. The trial court erredinfailing to order an evidentiary
hearing on the claim that her successor attorney, Steven P.
G azier had a conflict of interest as contenpl ated by Cuyler v.
State, 446 U.S. 335, 100 S Ct. 1078, 64 L. Ed. 2d in that he
represented her adoptive nother and the appellant on the
commer ci al appropriation of her story and represented her on her
crimnal charge as well. This conflict was never know ngly
wai ved by the appellant. M. d azer had a conflict between his
role as Ms. Wiornos’ crimnal attorney and his role as a de
facto media and literary agent for M. Wornos, and Arlene
Pralle a woman who cane to adopt appellant after readi ng about
her in the |local newspaper. In such a role, M. d azer accepted
nonetary conpensation for arranging interviews during the

pendency of this and other of appellant’s related crinmes.



4. The trial court erred in failing to order an evidentiary
hearing on the claimthat M. G azer was ineffective in failing
to prepare for client’s case, demanded no di scovery and failed
to review with her the state’'s case against her. The
af orementi oned instances of ineffective assistance of counse
fell well below any standard of reasonable proficiency as

contenpl ated by Strickland v. Washington, 466 U S. 668 (1984)

and resulted in prejudice thereby comprom sing the integrity of
t he judgnents and sentences of death.

5. The trial court erred in failing to order an evidentiary
hearing on the claimthat M. G azer was ineffective in that he
failed to nove for an evaluation until after appellant had
ent ered her plea.

6. The trial court erred in failing to order an evidentiary
hearing on the claimthat a further ineffective assistance of
counsel claim was the result of a type of breakdown in the
adversarial process as defined by the United States Suprene

Court in the case, United States v. Cronic, 466 U S. 648 (1984).

This breakdown occurred as a resulto of the frenzied nmedia
interest in appellant’s case and the effect this had on the
courts. The police and her |awyer.

7. The death penalty, as would be applied to appell ant,

is unconstitutionally vague in violation of appellant’s rights



under the fifth, sixth, eighth and fourteenth amendnents to the
United States Constitution

8. The totality of all errors, judicial and by counsel,
served to deprive appellant her rights under the United states
Constitution.

9. The trial court erredinfailing to order an evidentiary
hearing on the claimthat Appellant was deni ed her rights under

Ake v. Okl ahomn, 105 S. Ct. 1087 (1985) when her trial attorney

failed to provide appropriate nmental health experts to delve
deeper into the tissue of her being inconpetent.

10. The trial court erredin failing to order an evidentiary
hearing on the claim that appellant was denied the effective
assi stance of counsel by the failure of Trial Counsel to cal
certain mtigation wtnesses expert and non expert at the
penalty phase.

11. The prospect of death by electrocution violates
appellant’s rights under the eighth and fourteenth amendnents to
the United States Constitution because such is cruel and unusual
puni shnent .

12. The prospect of death by lethal injection violates the
appellant’s rights under the eighth and fourteenth amendnents to
the United States Constitution because such constitutes cruel

and unusual puni shnent.



13. The trial <court erred in failing to order an
evidentiary hearing on the <claim that appellant’s trial
attorney, M. G azer, was ineffective in failing to uncover and
present the evidence of a novie deal between three of the
investigating law enforcenent officials, a potential co-
def endant, Ms. Tyria Moore, and Republic Pictures.

14. The trial court erredin failing to order an evidentiary
hearing on the claimthat appellant’s trial attorney, M. d azer
was ineffective for failing to present to the sentencing
tribunal evidence of the crimnal background of one of the
simlar crimes victims M. Richard Mll ory.

| SSUE |
THE TRI AL COURT ERRED TO FAI LI NG TO CONDUCT
AN EVI DENTI ARY HEARI NG AND BY RENDERI NG A
FACI ALLY | NSUFFI CI ENT ORDER WHI CH FAILS TO
CONCLUSI VELY REFUTE FACI ALLY SUFFI CI ENT
ALLEGATI ONS

The trial court’s order of denial is a five-page, anorphous
rendition in essay form with no parenthetical or nunerical
designations. It is nore critical than it is analytical. As A

result any objective | egal analysis is eclipsed by a pejorative

and cont enptuous tone. !

'Regrettably the trial court stoops topersonally vilifying
under si gned counsel by setting forth in a footnote a wholly
vacuous i nference of unethical conduct in the presentation of
one nost valid claim i.e. that trial counsel was ineffective

6



As shall be pronounced in each of the issue, the trial court
fails to sufficiently explain its reasons for summarily denyi ng
each claimw thout the benefit of a hearing. Consequently its
order is far below any threshold of |egal acceptability.

This court has expressed a strong preference for the
conducting of evidentiary hearings in capital cases.

Appellant is entitled to an evidentiary hearing on a notion
for postconviction relief unless (1) the nmotion files and
records in the case conclusively shows that the prisoner is
entitled to no relief or the (2) notion or particular clains are

legally insufficient See Patton v. State, 2000 WL 1424526 ( FLA)

Sept enber 28, 2000.

As shall be elucidated with particularity on various of
appellants claims, prima facie cases based upon legally valid
claims were established by appellant in his nmotion for
postconviction relief yet rejected by the trial court.

Li kewise in Allen v. Butterworth, 756 So. 2d 52 (Fla. 2000)

the Supreme Court of Florida held that in addition to the
unnecessary delay and litigation concerning the disclosure of
public records, another mmjor cause of delay in postconviction
cases as the failure of the circuit courts to grant evidentiary

heari ngs when they are required 1d at page 32.

for failing to have appellant evaluated prior to her plea.

7



The Suprenme Court of Florida in its proposed anendnents to
Florida Rules of Crim nal Procedure 3.851. 3.852 and 3.993 (no

SC96646) (4/14/00) states:

“Anot her I mpor t ant feature of our
pr oposal i's t he provi si on addr essi ng
evi denti ary heari ngs on initial

postconviction nmotions. As previously noted
we have identified the denial of evidentiary
hearings as the cause of unwarranted del ay
and we believe that in nost cases requiring
an evi dentiary heari ng on initial
postconviction nmotions wll avoid that
delay” 1d at page 9.

See Mordenti v. State, 711 So.2d 30 (FLA. 1998)

This court is not required to accord particular
deference to any |egal conclusion of constitutional

deficiency or prejudice under the Strickland test for

eval uating the effectiveness of counsel. The alleged
i neffectiveness of counsel is a ni xed question of fact
and law. VWhile an appellate court m ght defer as a
guestion of trial court factual determ nation on the
issue of the om ssion constituting a deviation, the
issue of whether such an omssion resulted in
prejudice is a de novo determ nation by the appellate
court.

This court has stated such a principle in the

deci sion of Stephens v. State, 748 So 2d 1028 (Fla

2000). This court recognized the trial court’s

8



superior vantage point in assessing the denmeanor and

believability of w tnesses.

Yet despite this deference to a trial
court’s findings a of fact, the appellate
court’s obligation to independently review
m xed questions of fact and |aw of
constitutional magni t ude IS al so an
extremely inportant appellate principle.
This obligation stens from the appellate
court’s responsibilities to ensure that the
law is applied uniformy in decisions based
on simlar facts and that the appellant’s
representation is wthin constitutionally
acceptabl e paraneters. That is especially
critical because the Sixth Amendnent right
to assistance of counsel is predicated on
t he assunption that counsel “plays the role
necessary to ensure that the trial is fair”

St ephens at 1032

The United States Suprenme Court addressed this identica
i ssue in another context, as applied to the area of unreasonabl e
searches and sei zures.

A policy of sweeping deference [to the trail
court’s legal conclusions] would permt “in
t he absence of any significant difference in
t he facts,” “t he Fourth Amendnent’ s
i ncidence to turn on whether turn on whet her
di fferent trial j udges draw general
conclusions that the facts are insufficient
to constitute probable cause.” Such varied
results would be inconsistent with the idea
of a unitary system of | aw. This, if a
matt er of course. Wboul d be unacceptable. In
addition, the |l egal rules for probabl e cause
and reasonable suspicion acquire content
only through application. | ndependent
review is therefore necessary if appellate
courts are to maintain control of, and to
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clarify, the | egal principles.

Finally, de novo review tends to unify
pr ecedent. Onelas v. United States, 517
U S 690, 116 S. C. 657, 134 L. Ed.2d 911
(1996)

Accordingly appellant to requests this court to order the
conducting of an evidentiary hearing on her clainms. M. Wornos’
clainms involveissuesrequiring full and fair Rule 3.850 evidentiary

resolution. See, e.qg., Heiney v. Dugger, 558 So. 2d 398 (Fl a. 1990);

Mason v. State, 489 So. 2d 734 (Fla. 1986). ARule 3.850litigant is

entitledtoan evidentiary hearing unless "The notion and the fil es and
records i nthe case concl usively showthat the prisoner isentitledto

norelief." Fla. R Crim P. 3.850; Lenbn v. State, 498 So. 2d 923

(Fla. 1986). Under this standard, the allegations in M. Wornos’ Rule
3.850 motion clearly require an evidentiary hearing.
| SSUE ||

THE TRI AL COURT ERRED | N SUMMARI LY DENYI NG THE
CLAI M THAT APPELLANT’ S ORI G NAL ATTORNEY, THE
OFFI CE OF PUBLI C DEFENDER, WAS | NEFFECTI VE I N
| TS WAI VI NG OF SPEEDY TRI AL AND I N FAILI NG TO
PREPARE DEFENSE FOR APPELLANT; MS. WJORNOS WAS
DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL | N
VI OLATI ON OF HER RI GHTS UNDER THE SI XTH AND
FOURTEENTH AMENDMENTS OF THE UNI TED STATES
CONSTI TUTI ON.

Counsel 's highest duty is the duty to investigate
and prepare. Wiere, as here, counsel unreasonably fails toinvestigate

and prepare, the appellant is denied afair adversarial testing process

10



and t he proceedings' results are rendered unreliable. See, e.q.,

Ki mmel man v. Morrison, 477 U. S. 365, 384-88 (1986) (failureto request

di scovery based on m staken belief state obliged to hand over

evi dence); Henderson v. Sargent, 926 F. 2d 706 (8th G r. 1991)(failure

to conduct pretrial investigationwas deficient performance); Chanbers

v. Arnontrout, 907 F. 2d 825, (8th Cir. 1990) (en banc) (failure to

interviewpotential self-defense w tness was i neffective assi stance);

Ni xon v. Newsone, 888 F. 2d 112 (11th Cir.989)(failure to have obtai ned

transcript witness's testinony at co-appellant's trial was ineffective

assi stance); Code v. Montgonery, 799 F. 2d 1481, 1483 (11th G r. 1986)
(failure to interview potential alibi wtnesses).

Even if counsel provides effective assistance at trial
i nsone areas, the appellant isentitledtorelief if counsel renders
i neffective assistancein his or her performance i n ot her portions of

the trial. Washington v. Watkins, 655 F.2d 1346, 1355, rehearing

denied with opinion, 662 F.2d 1116 (5th Cir. 1981), cert. deni ed, 456

U.S. 949 (1982). See also Kimmelman v. Mirrison, 106 S. Ct. 2574

(1986). Even a single error by counsel may be sufficient to warrant

relief. Nelsonv. Estelle, 626 F. 2d 903, 906 (5th G r. 1981) (counsel
may be hel d to be i neffective due to single error where the basi s of

the error is of constitutional dinension); Nerov. Bl ackburn, 597 F. 2d

at 994 ("sonetinmes a single error is so substantial that it al one

causes the attorney' s assistanceto fall bel owthe Si xt h Amendment
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standard"); Strickland v. WAshington; Kinmmelman v. Mrrison.

The Ei ghth Amendnment recognizes the need for increased
scrutiny inthe reviewof capital verdicts and sentences. Beck v.
Al abama, 477 U. S. 625 (1980). The United States Suprene Court noted,
i nthe context of ineffective assi stance of counsel, that the correct
focus is on the fundanental fairness of the proceeding:

A nunber of practical considerations are
i nportant for the application of the standards
we have outlined. Most inmportant, in
adj udi cati ng a cl ai mof actual ineffectiveness
of counsel, a court shoul d keep i n m nd t hat
t he princi pl es we have stat ed do not establish
mechani cal rules. Al though those principles
shoul d gui de the process of decision, the
ultimate focus of inquiry nust be on the
fundament al fairness of the proceedi ng whose
result is beingchallenged. Inevery casethe
court should be concerned with whether,
despite the strong presunption of reliability,
the result of the particular proceedingis
unrel i abl e because of a breakdown in the
adversarial process that our systemcounts on
to produce just results.

Strickland v. Washi ngton, 466 U. S. 668, 696 (1984) (enphasi s added).

The evi dence presented inthis clai mdenonstrates that the result of
Ms. Wiornos trial is unreliable.

On May 10, 1991, the court found appellant to be i ndi gent and
appointed the O fice of Public Defender inand of the Si xth Judi ci al
Circuit to represent her. On May 15, 1991, the assistant public
defender filed on behalf of appellant plea of not guilty (R 10).

At a subsequent pretrial conference, which occurred on June 21,
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1991, the appel | ant had not been transportedto court but the def ense
and st at e counsel engaged i n substanti ve di scussi ons regardi ng t he
posture of thecaseinrelationtothe other of appellant’s cases. Her
public defender stated on this occasion:
“l amnot in a position to waive speedy

trial. Myclient isnot here. It isdifficult

for mtoget uptheretotalk to her. She has

cases pendi ng on several O her jurisdictions.

| received four envel opes of di scovery yest erday

and | haven’t had chance toread it since | ast

ni ght. (R 182)

The matter on this date was reset for June 28, 1991. On that

occasi on, appel |l ant agai n had not been transported and her public
def ender agai n stated hi s opposition at having to wai ve speedy tri al .
The matter was reset for July 12, 1991 (R-227)
On t hat date, speedy trial was i nexplicably wai ved by t he assi st ant
publ i c def ender on behal f of hisclient. Awitten waiver is contained
inthe Pasco County Cl erk of Court’s file. The ori gi nal counsel, the
O fice of Public Defender had t he case fromapproxi mately May of 1991
until April of 1992.

Inthis time periodthe defense counsel did nothing beyond filing
a standard denmand for di scovery wi t hout conducting a si ngl e di scovery
depositionnor didit attenpt to finesse or nove t he case towards a
di sposition. He allowed for vari ous of appell ant’s ot her cases t ake

precedence.

The defense counsel failed to exploit a speedy trial problem
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whi ch inhered in state’s case. It was clear in the

sumrer of 1991, by virtue of the massive amount of police work and
i nvestigation occurring on ot her cases charged agai nst t he appel | ant
t hat the State of Florida coul d not have brought appellant totri al
wi t hin 180 days. The def ense counsel m sadvi sed appel | ant t o wai ve her
right to speedy trial.

Def ense counsel gai ned no tactical advantage by wai vi ng speedy
trial. Defense counsel failedtofully and conprehensively reviewal
evidence with Ms. Wiornos so that she could make an intelligent
el ection of renmedies inregards to speedy trial as well as to ot her
i ssues.

Def ense counsel failedto fully expl ore and devel op t he i ssue of
sel f def ense whi ch appel | ant had on i nnuner abl e occasi ons stated to be
her def ense. Defense counsel fail edto devel op and pursue the fact that
the victimof the shooting, Richard Carskaddon, was hinself in
possessi on of a gun.

Def ense counsel failedto fully devel op and purse the fact t hat
the victim Charl es Carskaddon di d have a cri m nal hi story background.
Def ense Counsel ' s af orenenti oned om ssi ons i n not counsel i ng appel | ant
on i ssues of di scovery, speedy trial andinnot exploringnorefully
her defenses fell well bel owthe range of reasonabl e conpet ence. The
assi stant public defender wai ved one of basic tactual advantage

and then instead of attenpting to zeal ously pursue his client’s
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best interests, did nothing in his client’s case. He allowed it
to wallow in neglect.

The trial court order fails to concl usively rebut the
ot herwi se neritorious claimthat appellant’s first trial counsel
failed to exploit a speedy trial problemin the state’s case.

The failure of trial counsel to exploit aspeedy trial violation

is an all egation that has met the test of Stricklandinthe case of

Wlliams v. State, 452 So. 2d 657 (Fl a 2d DCA 1984) There as here t he

trial order didnot have attachedto it those portions of the record
whi ch concl usi vel y showed t hat appel | ant was not entitledtorelief,
and t he Second Di strict Court of Appeal directedthat either such an

order be rendered or an evidentiary hearing be held.

There is a reasonable probability that but for counsel’s
unprof essional errors, the result of the proceedi ng woul d have been
different. This reasonabl e probabilityis sufficient tounderm ne
confidence in the outcone.

ARule 3.850litigant isentitledto an evidentiary hearing unl ess
"The notion and the files and records i nthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Cim P. 3.850;

Lemon v. State, 498 So. 2d 923 (Fl a. 1986). Under this standard, the

all egations in Ms. Wiornos’ Rule 3.850 notion clearly require an

evidentiary hearing.
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| SSUE 111

THE TRI AL COURT ERRED I N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE CLAI M THAT A CONFLI CT OF
| NTEREST BETWEEN HER SECOND TRI AL COUI NSEL, MR
STEVEN GLAZER AND APPELLANT, WHI CH SHE NEVER
KNOW NGLY WAI VED, DENI ED MS. WJORNOS HER RI GHTS
UNDER THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON
AND THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON. 2

Attorney Steven Paul G azer assuned representation of the

appel l ant on April 6, 1992. M. d azer had been ret ai ned subsequent to

t he concl usi on of case Nunber 91-0257 i n Vol usi a County, in whichthe
appel | ant had been convi cted of first- degree nurder and sentencedto
death. M. G azer had al so beenretainedtorepresent Ms Wiornos i n
ot her pendi ng nurder cases: Dixie County, Case Nunber 92-52 and;
Citrus-Marion county, Case Nunbers 91-112, 91- 304 &91-463. The Crcuit
Court inthe Citrus-Marion postconviction action allowed | eaveto
depose M. 3 azer onthat matter. Hi s responses inthat deposition
apply to his overal|l representati on of appell ant on all of her cases
and are therefore rel evant to the action sub judice. Acopy of his
depositiontestinony is attached to the deni ed post convi ction notion
and designated as exhibit A

M. G azer engaged in dual - and ultimately conflicting -

2 Avirtually identical claimin a postconviction notion
chal I engi ng the judgnents and sentences of death in Citrus
Marion County cases was granted an evidentiary hearing.
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capacities as an attorney who represented t he appel |l ant on five counts
of first-degree nurder for whichthe State of Fl ori da was seeking the
deat h penal ty and as an attorney who represent ed appel | ant and her
adopti ve nother, Arleen Pralle, i nongoing negotiations with nedia,
novi e and t el evi son contracts for appearances and commercial rightsto
appel lant’ s story.

It was Ms. Arleen Pralle who was M. G azer’s conduit to the
appellant. M. Pralle, an Ocal a, Florida horse breeder, read of
appel l ant’ s pli ght and deci ded out of an avowed rel i gi ous convictionto
adopt her. Pralle retained M. G azer to performthe adoption.
G azer’sroleas Ms. Pralle’s attorney for the adopti on soon evol ved
into serving as her spokesnman to t he i ncreasi ng nunber of nmedi a queri es
whi ch arose as aresult for her newstatus as Ail een Wiornos’ | egal
not her. Fromthere M. G azer began to di scuss with Ms Wior nos her
ongoi ng crim nal case, which at that point was at the stage of the
Vol usi a County case where she was bei ng represented by the O fice of
Publ i c Def ender. Eventually M. d azer becane her attorney on the
crimnal cases. As is depicted in the docunentary novie, “Aileen
Wior nos, The Selling of a Serial Killer M. d azer, while representing
appel I ant on her crim nal charges, was actively seeki ng and char gi ng
char ged t en-t housand dol | ars ($10, 000. 00) for anintervieww th either
appel l ant or her adopti ve-not her.

M. G azer’s | oose, unwritten and apparently i nformal agreenent
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wi t h appel |l ant as to his representation of her onthe crimnal charges
did not call for the remttance of a fee.
Testified M. G azer as to this issue:
“1 was never retained noney-w se or anyt hing.
What she di d was say - - after the Vol usi a County
case, she asked nme to cone down and see her and
she said she wanted to fire her public
def ender” (page PC-R 232 )

“My agreenment was to do it for free, pro bono”
(PC-R 234 )

While M. d azer apparently received no noney for his
representation of the appellant on her crimnal matters, he did
actively pursue and ultimately receive noney fromnedi ainterests for
brokering interviews and appearances relative to his client’s story.

M. G azer acted as an agent or spokesman for the appellant in
negotiations wth: British docunentary fil mnaker N chol as Broonfi el d,
producer of “The Selling of a Serial Killer”:

The Ai | een Wiornos Story; Tel evi si on show producer and host Mont el
W I liams; Television show producer and host Geral do Rivera.

M. d azer thus had a pecuniary interest in an enterprise which
directly conflicted with his ethical duties and obligationstothe
appel I ant as her crimnal defense attorney. This conflict was rendered
especi al | y egregi ous by virtue of the fact that Ms. 3 azer endeavored
for arrangenents where his client and t hose cl ose to her woul d actual |y

speak about t he cases he was representing her on duringtheir actual
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pendency.

M. G azer has acknow edged receiving two-thousand and fi ve-
hundred dol l ars, ($2,500.00) for hisroleinprocuringaninterview
with Ms. Wiornos by Nicholas Broonfield. (PC-R 243)

Inthe Broonfield docunentary, M. 3 azer i s seen requestingten-
t housand dollars, ($10,000) before allowing him (M. Wlornos
Broonfield) to speak to either his client, the appellant, or her
not her, Ms. Pralle. M. d azer is al so seenreceiving cash fromMm.
Broonfi el d, j oking about bettingit onahorserace, deliveringthis
cashto Ms. Pralleandthenfinalizing his own deliverytimewth M.
Broonti el d.

Ms. Pralle, as has been discovered in postconviction
i nvestigation, has assertedthat M. dazer - inaddition- tohisrole
as Ms. Wiornos’ attorney- had acted as an agent for both hersel f and
t he appellant in negotiations with nmedia interests.

Ms. Pralle stated that M. d azer actively represented her in
negoti ations wi th aut hor Del ores Kennedy who ul ti mat el y wr ot e t he book
“On a Killing Day” chronicling the case of the appellant.

Ms. Pralletestified- andit is objectively apparent fromother
sources such as the Broonfield docunentary— - - that M. G azer was
quite activeintheintervi ewand appearance brokering whilethe Gtrus
Marion case, CC91-112 and the D xi e County cases 91-52 as well as this

t he Pasco County case were all pending. Inthis respect, the acti ons of
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theinitial attorney for the appel | ant was per se i neffectiveinthat
he was engaged in a clear ethical conflict.

As such, this conflict was actual as opposed to potential and as
a matter of lawthis court does not need to determ ne whet her the
shortconi ng af fected t he out cone of the proceedi ng. See Cuyler v.

State, 446 U. S. 335, 100S Ct. 1078, 64 L. Ed. 2d; Herring v. State,

580 So. 2d 1135 (Fla. 1991).

ARule 3.850litigant isentitledto an evidentiary hearing unl ess
"The notion and the files and records i nthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Crim P. 3.850;

Lemon v. State, 498 So. 2d 923 (Fl a. 1986). Under this standard, the

all egations in Ms. Wiornos’ Rule 3.850 notion clearly require an
evidentiary hearing.

Because his ethical conflict resulted in the di m nution and
conpromni se of M. 3 azer’s efforts on her behalf inthe crimnal case,
the conflict was actual as opposedto potential, and therefore, as a
matter of law, no actual prejudice is required to be proven by
appel | ant.

Thi s conflict constitutedthe ineffective assistance of counsel
and inferred a reasonable probability that but for counsel’s
unprofessional errors the result would have been different.

| SSUE |V

THE TRI AL COURT ERRED | N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE MERI TORI QUS CLAI M THAT
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TRI AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE
OF COUNSEL BY FALLI NG TO PROPERLY AND
THOROUGHLY REVI EW ALL STATE DI SCOVERY BOTH

| NDI VI DUALLY AND W TH THE APPELLANT SO AS TO
RENDER ANY SUBSEQUENT PLEAS AND WAl VERS
UNKNOW NG, UNI NTELLI GENT AND | NVOLUNTARY. I N
VI OLATI ON OF APPELLANT' S RI GHTS UNDER THE

S| XTH, EI GHT AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON.

On April 6, 1992, M. 3 azer filed anotice of appearance on behal f
of the appellant. On June 22, 1992, d azer filed a “petition” to enter
a plea of guilty. (R 28)

Inthis two-nonth period between M. 3 azer’s notice of appearance
andthe filing of the nocontest plea, he didnothingto actually prepare
or to indicate to the state that he was preparing to go to trial.

M. d azer’ s representation of appel | ant was unquesti onably wel |

bel ow a standard of reasonable conpetence. In Strickland v.

WAshi ngton, 466 U.S. 668 (1984), the Suprene Court held that

counsel has "a duty to bring to bear such skill and know edge as
will render the trial a reliable adversarial testing process.”
466 U.S. at 668 (citation omtted). Strickland requires a

appellant to plead and denonstrate: 1.) deficient attorney
performance, and 2.) prejudice.

"One of the primary duti es def ense counsel owes to his client is
the duty to prepare hinself adequately prior totrial." Maqgill v.
Dugger, 824 F.2d 879, 886 (11th Cir. 1987); "pretrial preparation,
principally because it provides a basi s upon whi ch nost of the defense
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case nust rest, is, perhaps, the nost critical stage of alawer's

preparation."” House v. Bal kcom 725 F.2d 608, 618 (11th Cir.), cert.

deni ed, 469 U. S. 870 (1984); Wei dner v. Wai nwri ght, 708 F. 2d 614, 616

(11th Cir. 1983). As statedinStrickland, an attorney has aduty to

under t ake reasonabl e i nvesti gati on or "t o make a r easonabl e deci si on t hat
makes particul ar investigations unnecessary." 466 U.S. at 691.

M. d azer undertook representation of aclient inanmatter in
whi ch he was not fully qualified. Prior to his representation of M.
Wior nos he had been a practicing | awer for nerely two years and i n t hat
ti me had never represented any client ineither a hom ci de or a capital
case.

I n his af orenmenti oned deposition testinony given by M. 3 azer on
Novenber 30, 1999, he stated that the appel | ant contacted hi mto seek his
counsel and presunmably inquire as tothe hiring of hi mto represent her
inthe pending matter. He made no effortstorefer this caseto nore
seasoned and experi enced counsel ; rather he took t he case under the gui se
of hel ping Ms Wiornos expedite the inposition of the death penalty.

M. dazer had nofornmal witten agreenent for theretentionof his
pr of essional servicesinthe matter. Wil e not atechnical requirenment
of the canons of professional ethicsit wouldcertainly seemwi thinthe
bound of professional propriety that in a case of this particular
magni t ude.

M. d azer had stated that his rol e was to assi st the appellant in
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bei ng sentenced to deat h i n her remai ni ng cases. i.e. this case 91-1232,
as wel | as the cases in D xi e County 92-52 And G trus Marion County
91-112.
On this point M. d azer statedinthe course of the af orenenti oned

testinony:

“We tal ked about it. | don’t renmenber what we

actually saidto each other, but theresults was

t hat she wanted to pl ead guilty and get it over

wi th. She said, howmany tines canthey kill ne?

And she said - - we tal ked about it, well, when

we go to court on - - if that is the date that

you want tofire, get rid of the public defender

and | woul d enter a notice of appearance on t hat

day. And that is what happened on that day”

(PC-R 233)

Al t hough this quote actually referred to M. dazer’'s
representation in the Citrus-Marion cases, it was the adopted
phi | osophy of representationinthe D xi e County case and i n t he Pasco
county case as well. M. d azer never sought to obtain the previously
obt ai ned di scovery of the public defender who had represented his
client prior to his notice of appearance.

A period of two nonths | apsed between M. G azer’s notice of
appearance and his filing of aguilty plea (R 192-96) M. d azer by
hi s own adm ssi on never revi ewed t he bul k of di scovery materials, i.e.
police reports, autopsy reports and w tness statenents nmade and
prepared by the state in the prosecution of the case against his
client.

M. d azer, by his own adm ssion, never reviewed any of the
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aforenentioned naterials withhisclient. He further testifiedinhis
deposition testinony as follows:

“1f Al een Wior nos want ed gui It phase, | had a

coupl e of people that I knew who were very
| earned in that particular area. And if she
wanted to go to a guilt phase, | would sit
second chair while Craig- - - | talkedto Craig.

Eventually Craigsaidno, | don't want todoit.
Thereisnononeyinit. And hewouldn't doit.
But, at this point, | was discussing having
DeThonmasisisDDEET-HOMA-S1-S. Dothetrial
and | would sit second.

Q Do the penalty phase you nean?

A. | woul d do t he penalty phase and he was— -
- he has all the experienceinthewrldtodoa
guilt phase. Andthat’s - - what | saidtothe
Judge.

Q Soit isactually your testinony that at one
point you had contenplated actually not
facilitating Aill een’s wi sh and actually goingto
trial on these cases?

A. No sonebody asked nme- - | think maybe the
Judge or sonebody asked nme, are you sure you
want to waive. | don't recall but | think

sonebody said, if you go through the guilt
phase, could you doit? Andthe answer is nol
was not conpetent to go through a guilt phase.
But if that was going to be done |l talkedto a
couple of friends of mne in Gainesville.

Q But you were conpetent to go through,
according to your testinony, a penalty phase?

A. | believe |l was conpetent to do a penalty
phase because for two or three years | had been
doing mtigation. You know how you do
mtigation in all your cases via VOP S,
violation of probation.....

(PC-R - 248-249)
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Because of trial counsel’s onm ssions, defendant was deni ed t he
assi stance of effective counsel, which specificallyinthis case called
for nore thoroughly and conpl etely reviewi ng all of her options andin
counsel i ng her and her seem ng wi shes to “want to get it over with”
Def ense attorney fail ed to actual | y counsel defendant in |ight of what
t he actual evi dence was agai nst her and what her | egal rights werewth
respect to that.

The suitability and qualification’s of Counsel’s professional
background rai sed serious questions asto his |likelihood of neeting
such a st andard. Moreover defense counsel’s conduct of defendant’s
| egal defense and strategy fell bel owthe wi de range of reasonabl e
pr of essi onal assi stance.

There is a reasonable probability that but for counsel’s
unprof essional errors, theresult of the proceedi ng woul d have been
different; therefore confidenceinthe efficacy andintegrity of the

trial’s outcome is accordingly underm ned.
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| SSUE V
THE TRI AL COURT ERRED I N SUMVARI LY DENYI NG
W THOUT A HEARI NG THE MERI TORI OQUS CLAI M THAT
TRl AL COUNSEL RENDERED | NEFFECTI VE ASSI STANCE OF
COUNSEL BY FAI LI NG TO MOVE FOR AN EVALUATI ON OF
APPELLANT PRI OR TO AND DURI NG TRI AL SO AS TO
DETERM NE APPELLANT’ S ABI LI TY TO UNDERSTAND AND
APPRECI ATE THE NATURE OF THE PROCEEDI NGS AGAI NST
HER AND TO ASSI ST HER LAWYERS | N THE PRESENTATI ON
OF HER CASE. IN VIOLATION OF THE EI GHTH
ANVENDMENT.
Appel lant’ s trial counsel failedto nove for the appoi nt nent of

a panel of experts until after his client had entered a plea of no

contest. Some questi on obvi ously exi sted as to the conpetence of the
appel l ant to proceed.

On July 14, 1992, defense counsel presented aletter fromDr. Harry
Krop, who had been appointed to provide confidential advice to the
def ense. Dr. Krop stated that he had re- exam ned Wior nos on July 10,
1992, and found t hat she was del usi onal , percei ved her | awyer as part
of a conspiracy, | abored under a del usi onal di sorder prosecutory type,
| acked the ability torationally participatein plea bargaini ng wi t hout
si gni ficant inpairment and was i nconpetent to proceed. This letter is
referenced in the deni ed noti on as Exhi bit b. Def ense counsel di dnot
have appel | ant eval uatedprior to his facilitation of her guilty pl ea.
Def ense counsel expl ai ned that he request ed t he re-eval uati on because
he had seen a "particul arly bizarre"” change i n Wior nos' s behavi or over

the | ast 30 days. Counsel guesti oned whet her Wior nos had been conpet ent
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to wai ve her presence. ( R 242) Counsel asked the court to have
anot her expert eval uate Wiornos. (R 243) The court granted t he request
and ent ered orders appoi nting Dr. Donal d Del Beat o and Dr. Joel Epstein
t o eval uat e Wiornos' s conpetenceto standtrial. (R 56-58, 61-62, 243-
48)

As aresult, appellant pleaded guilty to first degree nurder where
the State of Florida had announced its intention to seek the death
penalty wi th the i ssue of her conpet ency never addressed or adj udi cat ed.

Appel | ant’ s course of conduct t hroughout the previ ous Vol usi a
County trial, which 3 azer cl ai med to have wat ched, strongly rai sed the
possi bility that she was neither capabl e of assistingin her ow defense
nor di d she apparently grasp the nature of the proceedi ngs agai nst her.

I n several different i nstances, many of which are referencedinthe
nmotion (PC-R 145-148) appel | ant exhi bi t ed behavi or during t he course
of her Vol usia County Trial that rai sed a question as to her conpet ency
tostandtrial. Inthe Pasco Case, the one sub judice, the appell ant
di spl ayed sim | ar behavi or inthe formof aranbling, inpertinent and
of t en pr of ane di scourse t o Judge Lynne Tepper, who accepted her guilty
pleainthe (R 190) This further evi denced a seri ous questionasto
defendant’ s mental state.

The af orenenti oned conduct shoul d have al ert ed def ense counsel as
tothe possibility that appel |l ant was neither abl e to appreciate the

nat ur e of t he proceedi ngs agai nst nor abl e to conf ormher behavi or to
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an appropri ate node nor to neani ngfully or functionally assi st her
attorney in the presentation of her defense.

Trial counsel’s omissionsinthisrespect were so conspi cuous t hat
the Fl ori da Suprene Court, in affirmng her conviction on direct appeal,
uphel d her pl ea as voluntary and i ntelligent based onthe conpletely
superfl uous and i nappropri ate remarks nmade by Attorney G azer at her
pl ea col | oquy i n whi ch he ent husi astically vouched for hisclient’s

conpetence. See State v. Wiornos, 676 So. 2d 966 (Fla 1995).

Evi dence t hat certain circunstances exi st which may rai se the
gquestion of a defendant’s conpetence supports the conclusion that

an evidentiary hearing is required. Goover v. State, 489 So 2d 15

(Fl orida 1986) A nunc pro tunc conpetency eval uati on was required for
a murder defendant who had brought a 3.850 notion where extensive
hi story of evi dence of hi s behavi or and backgr ound was not uncover ed by
def ense counsel and not eval uat ed by psychiatrists prior totrial, and
accordingly the summary denial of this claimwas reversed for an

evidentiary hearing in Mason v. State, 489 So. 2d 734 (Fla. 1986)

It was out si de the range of reasonably conpet ent prof essi onal
assi stance not to have had t he defendant initially eval uated for her
conpet ency before she tendered her plea. The results of these om ssi ons
inlight of the consistently bizarre and i nexplicabl e courtroombehavi or
of defendant inthe course of bother her Vol usia County trial and her

conment s and conduct during her pretrial appearances i nthe Pasco County
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case, at bar, strongly prejudi cedthe def endant’ s cause and under m ned
the reliability of the result.
| SSUE VI

THE TRI AL COURT ERRED I N SUMMARI LY DENYI NG
W THOUT A HEARI NG THE MERI TORI OUS CLAI MTHAT A
BREAKDOWN I N THE ADVERSARY SYSTEM OCCURRED
CONSTI TUTI NG PER SE, THE | NEFFECTI VE ASSI STANCE
OF COUNSEL PURSUANT TO UNI TED STATES V. CRONI C,
466 U. S. 648 (1984) AND DENI ED MS. WJUORNOCS HER
RI GHTS UNDER THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS AS VELL AS HER RI GHTS TO A RELI ABLE
ADVERSARI AL TESTI NG OF THE STATE' S CASE

A. Medi a effects on the case

The i nvestigation, arrest, representati on and prosecuti on of
appel I ant Ail een C. Wior nos occurred i n an at nospher e of massi ve | ocal
and national electronic nedia coverage.

During the pendency of appellants trial, four of the |aw-
enforcenment personnel involvedintheinvestigationof Ms. Wior nos
case, Marion County Sheriff Captain Stephen Bi negar, Marion County
Sheriff’ s Sergeant Bruce Munster, Marion County Sheriff’s Detective
Brian Jarvi s and Mari on County Sheriff’s Maj or Dan Henry were actively
negotiatingw th the representatives fromthe entertai nnent i ndustry
for a novi e production of appel |l ants story whil e cont enpor aneously
i nvestigating and processing her case.

As early as Novenmber of 1990, prior to the appellant’s

identificationas asuspect inthe series of hom cides i nwhich she was
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convicted, State Attorney, Brad King conducted an internal
i nvestigation of the Marion County Sheriff’s O fice which reveal ed t hat
Captai n Stephen Bi negar was contacted by various entertai nment
representati ves about the possibility of novies or books bei ng produced
about the nmurders when their investigation was through. These
negoti ati ons predated the actual arrest of the appel | ant and coi nci ded
with the work of |aw enforcenent in their pursuit of appellant.

After the arrest of appel |l ant, Bi negar, Munster, and Dan Henry
retai ned a Mari on County attorney Robert Bradshawto recei ve and revi ew
any and all such offers. Some of the callers to Attorney Bradshaw
inquired astothe possibility of contracting potential co-def endant
Tyria Mbore.

State Attorney King' s report found that on January 29, 1991, there
occurred a neeti ng bet ween Bradshaw and Munst er and Bi negar concer ni ng
the novi e of fers. The report found that on January 30, 1991, Tyria
Moore contacted Bradshaw and she asked himto represent her in
negotiations with entertai nment industry representatives.

According to the report, Tyria Moore had stated that Sergeant
Munst er had suggested that she jointhe three deputies, al ready being
represented by Attorney Arnstrong, rather than pursue her deals
i ndi vidually. He explainedto her that each of themwoul d nake nore
noney col | ectively than they coul d i ndividually. Minster acknow edged

to the state attorney investigators that he had referred her to
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Bradshaw but did not recall the exact details of the discussion.

Upon recei pt fromRepublic pictures of aconcrete offer, Henry and
Bi negar went to the Sheriff toinformhimof the offer. The sheriff's
position was that any novi e proceeds weretogodirectlyintoatrust
fund for crime victins. The deputies were to | ater deci de whet her or
not the paynment for personal services would be deducted by them

The proposed paynment schere was as fol | ows: $2, 500. 00 -- $5, 000. 00
for the initial signing; the total anopunt of $55,000.00 -- and
$60, 000. 00 upon the novies actual production and an additional
$45, 000. 00 - - $60, 000.00 i n the deputies actual ly rendered personal
services to the scripts production.

On Feb. 16th, 1991, accordingtothe state attorney i nvestigati on,
it was deci ded that due to t he repercussi ons of the novi e negoti ati ons
on t he prosecution of the appel | ant, the deputi es woul d abandon t heir
efforts.

On March 19 1991, Tyri a Moore di scharged Attorney Bradshawfrom
her further representation. The concl usion of the state attorney
investigationintothisissue, publishedin August of 1991, was that no
acknow edged novi e producti on was underway at that time. | n subsequent
deposition testinony givento appellants trial attorneys, all threelaw
enf orcenent personnel - Miunster, Henry and Binegar - simlarly
mai ntai ned, as they hadintheir internal affairs investigation, that

aside frominitial neetings and consi derati onthe novi e production
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project went no further.

Post convi ction investigation, which woul d have been present ed at
an evi dentiary hearing, uncovered an acknow edgnent by Sergeant Minster
that State witness Tyria Mbore was still consi dered a suspect at the
time of her initial questioning and that she was found to be in
possessi on of some of the murder victims property.

After the concl usi on of appellant’s cases in Vol usia and G trus-
Marion, there occurred a second FDLE i nvesti gati on whi ch focused on t he
deposition testinony given by Moore, Miunster, Henry and Bi negar
pursuant toacivil lawsuit fil ed by Jacquel yn G roux agai nst Ai |l een
Wiornos. Ms. G roux sued on the theory that the novie rights she had
contractual ly acquired were interfered with by a deal between Republic
Pi ctures, Ms. Wiornos, Sergeant Munster, Mj or Henry, Captai n Bi negar
and Tyria Mbore.

As aresult of this secondinvestigation, Deputy Dan Henry was
forced to resi gn and Sergeant Munster and Capt ai n Bi negar wer e denot ed.

The reason for these denoti ons stemed fromconver sati on bet ween
Maj or Henry and Ser geant Munster whi ch was tape recorded by the latter
and whi ch suggested an attenpt by the former toinfluencethelatter to
give less-than-candid testinony.

The clear inference of the tape recorded conversation
bet ween Maj or Henry and Sergeant Miunster was that the deposition

t esti nony of Captain Bi negar, Sergeant Munster and Maj or Henry givento
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t he Appellant’s trial counsel in 1992 prior tothe conmencenent of
trial had been | ess that candid.

The Pasco County case was affected by this devel opnent inthe
respect that it, like all of the other nurders, had Tyri a Moore as an
initial suspect along with appellant. She was i n possessi on of some of
the nmurder victinis property and was consi dered a suspect by Detectives
Bi negar and Munster at thetinmetheyinitially questioned her. She
al so expressed renorse to themfor the killings for not com ng forward
sooner.

This was clearly atroubling scenariowhichclearly suggested a
breakdown in the adversarial process within the meaning of Cronic.
B. Performance of Trial Attorney Steven P. G azer

The very performance, conduct and conpet ence of def ense counsel
Steven G azer firmy evidence a breakdown i n t he adversari al process.
By allowing M. 3 azer tocontinueinhis capacity as defense counsel,
the court created a scenariosimlar tofacts of Qonic wherethetrial
j udge appoi nted a young real -estate | awyer to represent a appellant’s
conplex crimnal fraud case and gave himtwenty five days.

An exam nation of M. d azer’s perfornmance on appel |l ant’ s behal f
includes, but isnot limtedto, the foll ow ng exanpl es at egregi ously
i neffective assi stance of counsel.

M. d azer, by his own adm ssion, took the case only to plead his

client to death which - according to him- was her w sh.
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On this issue M. G azer stated :

She said, doit right. She said, I don’t want
this com ng back on appeal . | want it — 1 don’t
want to wi n any appeals. | want it over with. So
| was doinglikel thinkl toldyou once before,
anti-lawering. | |learned everything | could
about why — read every Florida Weekly as t hey
were com ng out. | didall kinds of research on
what makes a case come back, and thentried to
avoi d those problens by, like |l said, at that
poi nt putting on the penalty phase and really
tryingtosave her |life, because | t hought that
if I didn't do that the case m ght conme back
years | ater and she woul d have to go through it
again. (DT p. 34 L 1-17,P. 35 L1-2)

Trial counsel accepted representationinthese terns w thout
consultingwith or enlistingthe advice or counsel of al awer nore
experiencedincapital litigation. He did not advi se appel | ant on t he
case agai nst her. He neither demanded nor recei ved any di scovery. He
therefore failedtoreviewsane with appell ant renderi ng any subsequent
pl ea or wai ver unknow ng.

M. Gdazer’s claimthat all Ms. Wiornos hired himsolely to
expedite the |l egal process sothat she coul d be quickly quickly is
di si ngenuous and unsupported. |f such had beenthe aim why did M.
G azer initiate the notice of appeal upon entry of the judgnment and
sentence of death? Wy did M. d azer , pursuant to his client w shes,
sinply wai ve al | appeal s which clearly was an option. Thereasonis

i kely because this oft stated goal of the client was not an abi di ng

one but one which rather vacillated. Accordingly M. dazer’s failure

34



t o counsel or advise her any further as tothis supposed ai mrenders

his om ssion in this respect all the nore egregious.

Trial counsel | acked t he background to undertake a case of this

magni t ude. When questioned further onthis, M. @ azer indicated as

foll ows:

Q O herwise, M. dazer, within your staff
support of your | awoffice what ki nd of teamdid
you have assenbled to assist in the
representation of Ms. Wiornos?

A. For the penalty phase?

Q (Noddi ng head affirmatively.)
A. Absol utely none.

You had no investigators?
Not hi ng.

No par al egal s?
Not hi ng.

No attorneys?
Not hi ng.

No | aw cl erks.

> O >» O >0 >0

Not hi ng.

Q What discussions, if any, didyou havewth
your predecessor counsel, Ms. Jenkins, Billy
Nolas and Billy M Il er regardi ng Ms. Wior nos’
cases as they canme to |l earn?

A. Not hi ng They hated ne. They wouldn’t talk to
me. | nmean, | amsure if | asked themfor help
or somnet hi ng, they woul d have, by duty. They're
very good peopl e. But after what happened when |

entered ny noti ce of appearance they just |ike —
they spit on my grave.
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Q M. dazer, what consultations and/or
conferences i f any, did you conduct with nore
experi enced professional colleagues in the
capital field concerning thelitigation of a
capital case?

A. The whol e case?

Q Al three of them What ot her col | eagues di d
you talk to?

A. Besides —well it was |i ke, you know, a round
tabl e on a Friday afternoon. | nean, all the
| awyers go to a bar in Gainesville and sit
around. | don’t knowif it came up or not but in
general the anser is, | would say no one. (PCGR
249- 251)

M. d azer ceded amjor issuetothe state that of guilt. By his
own adm ssion, as reflected inthe above passages, he was not conpet ent
t o conduct guilt phase. He therefore w el ded no | ever age on behal f of
his client.

Q Now, you have alsotestified M. G azer you

woul d have | ove to have spared her the death
sentence, personally, you have |oved that.

A. Say that again.

Q To broadcast fromday one, we are not goingto

trial, we are not goingto trial, what kind of

| everage does that give your client.

A. You nmean, for possible negotiations?

Q Possibly.

A. Again, it’s a what if question, | think.
Q Didyou ever pick the phone up and cont act t he

various state attorneys to determne the
resol ut eness about seeking the death penalty?
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A. No. | was aware that Trish and Billy were
tryingtonegotiate adeal with all the counti es.
| knowthat they spoke to Marion County Office.
| don’t knowif Dave Eddy was the prosecutor.
Whoever t he prosecut or was, they wanted t he death
penal ty. But | was aware that Ms. Jenkins was i n
contact wwth all the countiestotry toresolve
themall. But | knowthat for afact that Pasco
sai d, no. Pasco was seeki ng t he deat h penalty no
matter what. It was ny i npressi on that Marion was
seeki ng the death penalty, as well. Di xi e m ght
very well have said, let’'s spare us.

(PC-R 271)
In the course of the plea colloquy, G azer, despite his many

pr of essi ons t hat appel | ant was conpet ent to deci de al | of her wai vers,
openly specul ated t hat she coul d have been i ntoxi cated at t he ti ne of
t he shooting. (R 195)

I nthe course of his representation of appellant, trial counsel

consistently vacill ated between wanting to assist his client in
expedi ting her execution andinwantingto put on an aggressi ve case
for her being spared the death penalty.
On the date of appellant’s pleaentry, trial counsel inresponsetoa
guestion fromthe Judge asserted that his client was conpet ent addi ng
t hat ot herwi se “1 woul d not be sitting next to her.”(R 202) Yet at the
ti me of that statenent no such exani nati on of appel | ant had occurred
for that case.

Trial Counsel was categorically ineffective on behalf of
appellant. She, in effect, had no attorney.

Tri al counsel had a cl ear et hical conflict between his rol e as
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appel l ant’ s cri m nal defense | awyer and as t he de-facto agent for she
and her nother in-law in the conmercial appropriation of her story.

Inthe novie “The Selling of a Serial Killer: the Al l een Wior nos
Story,” trial counsel is seen snoking marijuana on the way to see
appel l ant at Broward Correctional Institution. Attorney G azer is
gquoted by the film s producer as saying that thetrip fromhis | aw
officeisa“sevenjoint ride”. Indeedtrial counsel has adnmttedto
mari j uana use during his representation of appell ant and adm tted t hat
t he depi cti on of hi msnoki ng marijuana on fil mwas accurate ( PC-R
276)

Al though trial counsel clains such use to have been recreational,
docunent ari an N chol as Broonfi el d who produced t he af orement i oned wor k
and who spent consi derable tinme inthe conpany of M. 3 azer woul d have
testifiedat an evidentiary hearing that M. d azer’s use of this drug
at that tinme was habitual.

Trial counsel further testifiedthat at the time of his drug use
he was al so on nedi cation to conbat a cardi ac condition which had
necessitated an angi opl asty t he precedi ng Novenber. These additi onal
drugs were i nthe nature of bl ood pressure nedi ci ne, a bl ood t hi nner
and a cal ci um bl ocker. (PC-R 277)

Also inthe Broonfielddocunentary, trial counsel is depicted
com cal ly bantering that his advice to his client woul d be, quoting a

Whody Allen Mouvie, “don’t sit down.”
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The | anguage of Cronic created an exceptiontoStrickland . The

Suprene Court st ated:

Mor eover because we presune that the | awyer is
conpetent to provi de the gui di ng hand t hat t he
def endant needs, see M chel v. Loui si ana, 350 U. S.
91, 100-101 (1955) the burden rests on the
accused to denonstrate a constitutional
vi ol ati on. There are, however, circunstances so
i kely to prejudicethe accused that the cost of
litigatingtheir effect inaparticular caseis
justified.

Most obvi ously of course, is the conplete

deni al of counsel. The presunption that
counsel s assistance is essential requiresusto
conclude that atrial isunfair if the accusedis
deni ed counsel at acritical stage of his tri al
isunfair if the accused i s deni ed counsel at a
critical stage of histrial. Simlarlyif counsel
entirely fails to subject the prosecution’s case
t o neani ngf ul adversarial testing, thenthere has
been a denial of Sixth Anendnent rights that
nmakes the adversary process itself presunptively
unreliable. No specific show ng of prejudi ce was
required inDavis v. A aska, 415 U. S. 308 (1974)
because the petitioner had been “deni ed t he ri ght
of effective cross exanm nati on” whi ch “woul d be
constitutional error of the first magnitude and
no anount of show ng of want of prejudi ce woul d
cure it.’”
Id., at 318 (citingSmith v. Illinois 390 U.S.
129, 131 (1968) andBrookhart v. Janis, 384 U S
1,3 (1966). Cronic 466 U. S. at 658-59 (enphasi s
added)

The cumul ative effects of the af orenenti oned i nstances creat ed
ext ernal constraints upon the effectiveness of trial counsel because of
a breakdown in the adversarial process.

ARule 3.850litigant isentitledto an evidentiary hearing unl ess
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"The notion and the files and records i nthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Crim P. 3.850;

Lemon v. State, 498 So. 2d 923 (Fla. 1986). Under this standard, the

all egations in Ms. Wiornos’ Rule 3.850 notion clearly require an
evidentiary hearing.

There i s areasonabl e probability that but for these defects in
the trial the outconme woul d have been different. According to the
af or enent i oned | anguage, prej udi ce nust be presuned, confidenceinthe
integrity of the verdict is therefore undernm ned and a newtrial is
warranted. Certainly, at the very | east, anevidentiary hearingis
warranted on this claim

| SSUE VI |

THE TRIAL COURT ERRED I N SUMMVARI LY DENYI NG

W THOUT A HEARI NG THE CLAI MTHAT MS. WUORNGS WAS

DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT THE

GUI LT PHASE OF HER TRI AL I N VI OLATI ON OF THE

SI XTH, El GHTH, AND FOURTEENTH AMENDMVENTS. TRI AL

COUNSEL WAS | NEFFECTI VE | N FAI LI NG TO ADEQUATELY

| NVESTI GATE AND PRESENT THE PAST OF RI CHARD

MALLORY, WHO WAS A VI CTI M1 N ONE OF HE SI M LAR

FACT CASES WHI CH THE COURT CONSI DERED DURI NG

PENALTY PHASE

Recor ds obt ai ned fromt he Pat uxent I nstitution, a maxi num
security correctional facility which provi des renedi ati onto sexual
of fenders reflect that from1958 to 1962, Richard Charles Mallory, the

victimin one of the crimes considered in the penalty phase as an

aggravator the instant action, was commtted for treatnent and
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observati on on account of a crim nal charge of assault withintent to
rape. These records further reflect an eight year of overall
treatment under the institution’ s guise. (PC-R 210)

The knowl edge of Mallory’'s past was wel |l known to t he public and
to Attorney G azer at the time of his penalty phase hearing which
occurred in February of 1993. Its disclosurewas inthe early part of
1992 during the comrencenment of the Volusia County trial.
and was easily discoverable to 3 azer had he consulted with his
pr edecessor counsel . I nfact On Septenber 9, 1992, M. d azer noved for
a continuance of the penalty phase hearing. The reason stated for the
continuance related to Attorney d azer’s recent di scovery of the fact
that the victimin appell ant’s Vol usi a County case CC 91-0257, Richard
Mal | ory, had a past as a sexual offender.

Certainly the docunent regardi ng Mal l ory’ s stay at Pat uxent woul d
have, in all reasonable probability, affected the outcone of the
proceedi ng. Therefore the om ssion conprom sed and underm ned t he
integrity of the verdict.

Such docunent ati on woul d specifically reflect that Richard C.
Mal | ory was originally confinedinthe Maryl and Penitentiary for a
peri od of four years on a charge of Housebreakingw thintent torape,
whi ch occurred in Anne Arundel County, Maryland.On Decenber 2,
1957, Mallory had entered a plea of insanity.

On January 30, 1958, the court ordered that M. Mallory be
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exam ned. On July 21, 1958, M. Mallory was comritted to t he Pat uxent
Institution for confinenment as a “defective delinquent” for an
i ndeterm nate period of tinme w thout maxi mumor minimumlimts until
rel eased by further order of the court. (PC-R 211)

By a court order dated April 16, 1968, M. Mallory was relieved of
the status of “defective delinquent” and apparently conpleted his
treatnent at the Patuxent Institution. Amental exam nation at thetime
of M. Mallory’ s confinenent found that he possessed an extrenely strong
sex urge al ong wi t h a nunber of neurotic nmanifestations with especially
obsessive conpul sive el enents.

The di agnosti c i npression of M. Mallory was personality pattern
di sturbance and schi zoi d personality. The exam nation, which was
conducted by Dr. Harold M Bosel owat t he request of the court and which
led to his commtnment, revealed that because of his enotional
di st ur bance and poor control of sexual inpul ses, Mallory coul d present
a danger to his environment in the future.

Wi | e at Patuxent, M. Mallory initially exhibitedargunentative
behavi or and engaged in a nunber of fights before adjusting to
institutional |ife.

M. d azer was renoved fromhi s i n-house prisonjob as a hospital
cl erk on August 22, 1960, because of hi s havi ng nade a nol esti ng gesture
towards the chart nurse with sexual intent. M. d azer escaped fromt he

institution on March 14, 1961, and stole a car to facilitate such
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escape.

At that time, it was observed of M. d azer that he possessed
strong soci opat hi ¢ trends whi ch were very close to his service and t hat
hi s control s agai nst themwer e weak and porous. Further w tnesses,
nei t her di scovered nor presented by trial counsel, existedasto M.
G azer’s background which included a penchant for topless bars,
prostitution and pornography.

Among these witnesses were and are;

A. Kimberly Guy: Ms. Guy, a dancer at the 2001
(dyssey nude danci ng est abl i shment i n Tanpa, Fl ori da nade statenents in
t he past which suggest that in addition to having an affinity for
prostitution and sex, M. d azer, was equal ly interested i n masochi stic
sex and frequently travel ed with a pair of handcuffs in his briefcase.
b. Chastity Marcus: Ms. Marcus, simlarly a dancer in

the adult entertai nment industry, al so nmade statenments about M.
G azer’s crippling obsessionw th sex. She stated that Mallory woul d
frequent |y exchange sexual favors for el ectroni c equi pnent back in his
shop.

ARule 3.850 litigant isentitledto an evidentiary hearing unl ess
"The notion and the files and records in the case concl usi vel y showt hat
the prisoner isentitledtonorelief." Fla. R Cim P. 3.850; Lenon
v. State, 498 So. 2d 923 (Fla. 1986). Under this standard, the

al l egations in Ms. Wiornos’ Rule 3.850 notion clearly require an

43



evidentiary hearing.

There is a reasonable probability that but for counsel’s
unprof essional errors, theresult of the proceedi ng woul d have been
different; therefore confidenceinthe efficacy andintegrity of the
trial’s outconme is accordingly undern ned.

| SSUE VI I |
MS. WUORNCS' TRI AL WAS FRAUGHT W TH PROCEDURAL
AND SUBSTANTI VE ERRORS WHI CH CANNOT BE HARMLESS
VWHEN VI EVED AS A WHOLE, SI NCE THE COVBI NATI ON OF
ERRORS DEPRI VED HER OF THE FUNDAMENTALLY FAI R
TRI AL GUARANTEED UNDER THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS.
Ms. Wior nos cont ends t hat she di d not recei ve the fundanental ly

fair trial towhich she was entitled under the Ei ghth and Fourteenth

Anendrents. See Heath v. Jones, 941 F. 2d 1126 (11th G r. 1991); Derden

V. MNeel, 938 F.2d 605 (5th Cr. 1991). It is Ms. Wiornos’'s
contentionthat the processitself failedher. It failed becausethe
sheer nunber and types of errors involvedin her trial, when consi dered
as awhole, virtually dictatedthe sentence that she woul d recei ve.

State v. Gunsby, 670 So. 2d 920 (Fla. 1996).

The flaws i n t he systemwhi ch sentenced Ms. Wiornos to death are
many. They have been poi nted out throughout not only t his pl eadi ng,
but al soin M. Wiornos’ s direct appeal ; and whil e t here are neans for
addr essi ng each i ndi vi dual error, the fact remai ns t hat addressi ng

t hese errors on an i ndi vi dual basis will not afford adequat e saf eguar ds
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agai nst an i nproperly i nposed deat h sentence -- saf eguards whi ch are
required by the Constitution. These errors cannot be harmnl ess. The
results of the trial and sentencing are not reliable. Rule 3.850
relief nust issue.

| SSUE | X

THE TRI AL COURT ERRED I N SUMMARI LY DENYI NG
W THOUT A HEARI NG THE MERI TORI QUS CLAI M THAT M.
WUORNOS WAS DENI ED HER RI GHTS UNDER AKE V.
OKLAHOMA  WHEN COUNSEL FAILED TO OBTAI N AN
ADEQUATE MENTAL HEALTH EVALUATI ON AND FAI LED TO
PROVI DE THE NECESSARY BACKGROUND | NFOCRVATI ON TO
THE MENTAL HEALTH CONSULTANT | N VI OLATI ON OF M5
WUORNOS' RIGHTS TO DUE PROCESS AND EQUAL
PROTECT! ON UNDER THE FOURTEENTH AVENDIVENT TO THE
UNI TED STATES CONSTI TUTI O\, AS WELL AS HER Rl GHTS
UNDER THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS.

A crimnal appellant is entitled to expert psychiatric
assi stance when the St ate nakes his or her nental state rel evant to the

proceedi ng. Ake v. Gkl ahorma, 105 S. Ct. 1087 (1985). What is required

i s an "adequat e psychi atric eval uati on of [the appellant's] state of

m nd. Bl ake v. Kenp, 758 F. 2d 523, 529 (11th Cir. 1985). Inthis

regard, there exists a"particularlycritical interrel ation between
expert psychiatric assistance and mninally effective representation of

counsel." United States v. Fessel, 531 F.2d 1278, 1279 (5th Cir.

1979). The expert al so has the responsibility to obtain and properly
eval uat e and consi der the client's nmental heal th background. Mason,

489 So. 2d 734 (1986) at 736-37.
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Generally accepted mental health principles require that an
accur at e nedi cal and soci al hi story be obtai ned "because it is often
only fromthe detailsinthe history" that organi c di sease or maj or
mental illness may be differentiated froma personality disorder. R

Strub & F. Black, Organic Brain Syndronme, 42 (1981). This historical

dat a nust be obtained not only fromthe patient but fromsources
i ndependent of the patient.

In Ms. Wiornos' s case, counsel failedto provide hisclient with
"a conpetent psychiatrist . . . [to] conduct an appropri ate exam nati on
and assist in evaluation, preparation, and presentation of the
defense.” Ake, 105 S. Ct. at 1096 (1985).

Both the expert and trial counsel have a duty to performan
adequat e background i nvesti gati on. Wen such an investigationis not
conduct ed, due process is violated. The judge and jury are deprived of
t he facts which are necessary to nake a reasoned finding. |nformation
whi ch was needed in order to render a professionally conpetent
eval uati on was not i nvestigated. M. Wiornos's trial judge and jury
wer e not abl e to "nmake a sensi bl e and educat ed det er mi nati on about the
ment al condition of the appellant at thetime of the offense."” Ake,
105 S. Ct. at 1095.

A weal t h of conpelling mtigationwas never presented to the Judge
charged with the responsibility of whether Ms. Wiornos woul d be

sentencedtolife or death. This mtigation evidence was wi thheld from

46



t he Judge, and thi s deprivation violated Ms. Wiornos' s constitutional

rights. See Penry v. Lynaugh, 109 S. Ct. 2934 (1989); Eddi ngs V.

Okl ahoma, 455 U.S. 104 (1982); Lockett v. Ohio, 438 U.S. 586 (1978).

Attorney Steve G azer failed to call any w tnesses, lay or
expert, at mtigation.

Trial counsel presented a closing argunent enphasizing
appel | ant s’ s upbri ngi ng and her nental health. Inlieuof callinghis
own wi t nesses and presenti ng his own evi dence on behal f of his client,
M. d azer nerely alludes to doctors reports fil edin another phase of
thetrial to determ ne her conpetency after she had pl eaded gui lty.
These reports were not even prepared with the perspective of mtigation
inmnd. Trial counsel also attenptedto utilize the testinony of
state witnesses Lori Grody and Tyria Moore to bol ster his clai mof
appel l ant’ s deprived chil dhood.

Def ense Counsel "s client, Ms. Al een Wior nos, was according to
sone crimnal justice observersthefirst female serial killer - not in
a care giver capacity - in Anerican crimnal history.

Appel | ant’ s case was heral ded by cri m nol ogi sts and soci ol ogi st
ali ke as perhaps the first instance in American history of afemale
serial killer who was not in a care-giving capacity, i.e. nurse or
heal t h professional. It was perceived as novel inthat it resenbl ed
behavi or of male serial killers.

G ven t hi s uni que and novel nuanceto his client’s case, trial
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counsel ' s grossl y i nadequat e strategy of calling no w tnesses at the
penal ty phase was additionally deficient infailingto adequately
address the conplexity of the issues involved.

Def ense counsel had been contacted by Phyllis Chesler, Ph.D. a
pr of essor of Psychol ogy and Wonen’ s studi es an expert wi tness and
psychot herapi st. Dr. Chesler had offeredto call ateamof experts on
t he i ssue of prostitution, violence and post traumati c stress di sorder.
Appellant’s attorney ignored her offer of assistance.

Dr. Chesl er had taken aninterest inthe case and had recogni zed
many paral | el s bet ween her research and an ener gi ng phenonenon whi ch
| at er cane t o be known as post traumatic prostitution stress di sorder.
Thi s was a post traumati c stress di sorder conditi on which has since
energed i n psychol ogi cal and nedical |iterature whichwas foundto
exi st in wonen who had engaged in prostitution.

Dr. Chesler had of fered to assenbl e a panel of four pron nent
psychol ogi st s and schol ars who woul d have testified pro bono as tothe
presence of thisinappellant’s make up. Anpl e ref erence was made t o
t hem and what their testinony would have been on in appellant’s
postconviction nmotion (PC-R. 168 -169)

Trial counsel’ s failuretocall any wi t nesses or present any
evidence at mtigation constituted the ineffective assi stance of
counsel and warranted at the | east an evidenti ary heari ng. Furthernore

trial counsel’s failure to attenpt to address the conplexity of
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appel l ant’ s case by calling Dr. Chesl er’s panel of experts fell bel ow
t he range of reasonabl e professional assistance.

A Rule 3.850 litigant is entitled to an evidentiary hearing
unl ess "The notion and the fil es and records i nthe case concl usively
showthat the prisoner isentitledtonorelief." Fla. R Crim P.

3.850; Lenon v. State, 498 So. 2d 923 (Fla. 1986). Under this

standard, the allegations in Ms. Wiornos’ Rul e 3.850 notionclearly
require an evidentiary hearing.

The prejudice to Ms. Wiornos resulting fromthe attorney’s
deficient performance is clear. Confidence in the outcone is
underm ned, and the results of the penalty phase are unreliable. An
evi denti ary heari ng nust be conducted, and postconvictionrelief is
proper.

| SSUE X

THE TRI AL COURT ERRED | N SUMMARI LY DENYI NG
W THOUT A HEARI NG THE MERI TORI OQUS CLAI M THAT
TRI AL COUNSEL FAI LED TO ADEQUATELY | NVESTI GATE
AND PREPARE M TI GATI NG EVI DENCE | N THE FORM OF
LAY W TNESSES WHO KNEWAPPELLANT FROM HER YOUTH,

FAI LED TO PROVI DE ANY MENTAL HEALTH EXPERTS W TH
THIS M TIGATION, AND FAILED TO ADEQUATELY
CHALLENGE THE STATE' S CASE. COUNSEL FAI LED TO
ADEQUATELY OBJECT TO ElI GHTH AMENDMENT ERROR.

COUNSEL' S PERFORMANCE WAS DEFI CI ENT, AND AS A
RESULT, MS. WJUORNOS' DEATH SENTENCE |IS
UNRELI| ABLE.

The performance of appellant’s trial counsel was prejudicially

deficient in the penalty phase of appellant’s trial infailingto
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| ocat e and present | ay wi t nesses who woul d have est abl i shed conpel | i ng
reasons for mtigation.

Appel | ant identifiedinher postconvictionnotion at | east five
avai l abl e witnesses who, if called, could have testified as tothe
depr aved and chal | engi ng ci rcunst ances of appel | ant’ s upbri ngi ng as
wel | as to sone of her redeem ng characteristics. This om ssionwas
particul arly prejudicial because onthisissue, as the case went, all
t he Judge was | eft to consi der was the testi nony of appel |l ant’ s sister,
Lori Grody, whose testinony was of fered by the stateto create the
i mpression that appellant grewupin astable, if not unremarkabl e
househol d.

If identifiedwithparticularity tothe attorney andto the court
inacollateral notion as to nane address and content of expected
testinony a claimsuch as this can be facially sufficient if it is

shown howt he om ssi on of the evi dence prej udi ced t he out cone of the

trial. Anthony v. State, 660 So. 2d 374 (Fla. 4" DCA 1995), Rogers v.
State, 652 So. 2d 972 (Fla. 1st DCA 1995). |If a question ari ses about
whet her to investigate and call certain witnesses is a tacti cal
deci sion of the attorney, generally an evidentiary hearingis required.

Confort v. State, 597 So. 2d 944 (Fla. 2d DCA 1992).

Counsel s conduct fell below the wi de range of reasonable
pr of essi onal assi stance. There is a reasonabl e probability that but for

counsel ’ s unprof essional errors, theresult of the proceedi ng woul d
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have been different; therefore confidenceinthe efficacy andintegrity

of the trial’s outcome is accordingly underm ned.

| SSUE XI

THE TRI AL COURT ERRED I N SUMMARI LY DENYI NG

W THOUT A HEARI NG THE MERI TORI QUS CLAI MTHAT MB.

WUORNGS WAS DENI ED THE EFFECTI VE ASSI STANCE OF

COUNSEL AT THE GUI LT AND PENALTY PHASE OF HER

TRI AL I N VI OLATI ON OF THE SI XTH, EI GHTH, AND

FOURTEENTH AMENDMENTS. TRI AL COUNSEL WAS

| NEFFECTI VE | N FAI LI NG TO ADEQUATELY | NVESTI GATE

AND THOROUGHLY DEVELOP THE | SSUE OF THE MOVI E

DEAL BETWEEN THERE OF THE ARRESTI NG OFFI CERS, A

ONE TI ME SUSPECT, TYRI A MOORE AND REPUBLIC

Pl CTURES

Post convcitioninvestigation has reveal ed that in deposition
testinmony given by Marion County Sheriff M or Dan Henry who
i nvestigated appellant’s case, he clainmed that his activity in
attenpting to procure a novie production of appellant’s story as
limtedtotheinitial discussionswthrepresentatives of Republic
Pi ctures but that this effort once aborted represented t he extent of
his activity.
Maj or Henry steadfastly maintained that the only activity he

engaged i n beyond these initial activities was to have provi ded public
access docunents of a public nature such as police reports.

Maj or Henry acknow edged that when he traveled to Chio to

interview Tyria More she was a hom ci de suspect.
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Mari on County Sergeant Bruce Miunster, in postconviction deposition
testinmony, simlarlyinsistedthat he actedinnowayto pronote or
foster the production of any nedi a account of appellant’s story or that
he realized any pecuniary gain from such.

Sergeant Munster further insistedinhis depositiontestinony
that state wi t ness and appel |l ant’ s ex-roommate, Tyri a Moor e had been
ordered in secl usion by assi stant state attorney David D anore, who
desired for her not to have any nedia contact. Sergeant Minster
testifiedthat he ensured that Ms. Mbore di d not grant interviews or
ot herwi se communi cate with anyone regardi ng the case. (DT-107)

Sergeant Munster clainmedinhis depositionthat thefirst tine he
became awar e of any proposed novi e deal surroundi ng the case was i n
February of 1991 subsequent to appellant’s arrest
(DT 105)

Ser geant Munst er acknow edged t hat he, Bi negar & Henry had net to
di scuss the prospects for a novi e deal flow ng fromthere invol venent
in the case but cannot recall whether or not such tal ks included
mention of Ms. Moore. (DT 103)

I n the sanme depositiontestinony he acknow edged Tyria Moore to
be a suspect:

Q Okay Tell nme what Tyria s state of m nd
—what i s her enotional condition when you first

canme in contact with her upin Pennsyl vani a and
began to talk to her about Lee?
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A. Enotional condition? | thinkthrough parts
of it she was sorry, sad, frightened. She had
expressed-whether it was on tape or off
t ape—r enor se t hat she hadn’t cone f orward sooner.
| seemto recall her sayingthat eventually she
woul d have. | think she felt responsible. Wat
she was telling ne, that had she cone forward
before after Lee had tol d her that she had kill ed
the first guy, that all the rest of the guys nay
have |ived.

Q Okay so if..-
A. She was hel pful, cordial.

Q At any time prior to her giving you this
t aped statement —

Whi ch one?
The one up north
Ckay.

A

Q

A

Q Ckay, the first one.
A Ri ght

Q

. Did she know that she as not going to be
char ged?

A. No. No. She was considered a suspect all
t he way through bringing her back to Marion
County. O not Marion County. [’ m sorry:
Vol usi a County

Q Okay. Soshe'sin-we're back now. You’' ve
br ought her back on the 12th. You take her to
Vol usi a County.

A.  Right

Q And what is the reason for taking her to
Vol usi a County?

53



Q And what is the reason for taking her to
Vol usi a County?

A. Miltifaceted. W wanted her to point out the

| ocati ons whether they had livedto helpuswth

t he background. There was discussions of
pol ygraphs. There was a nultitude of reasons.
Q  Polygraphs for whonf

A Tyria

Q And did she take a pol ygraph?

A. No. She offered to but we didn’t run her.
(PC-R. 197-98)

It had been the contention of Marion County Detective Brian
Jarvis, who al so was a | awenforcenent officer involvedinthe crimnal
i nvestigation of Ms. Wiornos, that the investigation had takenanill
turn based on t he eagerness of his col | eagues to cl ose a novi e deal ,
t heir apparent inclusion of Tyria Moore in such efforts and, nost
seriously, their apparent willingness to overl ook her possible
conplicity in the crines commtted because of their deal.

Jarvi s, who hinself had contracted withawiter naned M chael
McCarthy of Mam, Floridatowite astory ontheinvestigation, felt
t hat evi dence i npli cating Moore had been i gnored by i ndi vi dual s who
were eager not to jeopardize their book deals.

McCart hy, accordingto Jarvis, had | ear ned when he cormenced hi s

writing efforts that Captain Bi negar, Sergeant Munster, Mjor Henry,

and Tyria Moore had all signed a contract with Republic pictures.
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Subsequent tothetrial inthelatter part of 1992, there occurred
a subsequent i nvestigation w th ensuing action taken whichinferred
t hat t he substance of the testi nony of Moore or Messrs. Munster, Henry
and Bi negar was | ess than accurate.

Alawsuit filed by Movi e Producer Jacquel yn G roux agai nst Ai |l een
Wior nos centered on t he apparent contention that the novierights she
bel i eved she had been contractual | y acqui red had been t aken away from
her by a deal between Republic Pictures Ms. Wior nos, Sergeant Miunster,
Maj or Henry, Captain Binegar and Tyria Moore.

As aresult of discovery depositions which occurredinthe course
of that |lawsuit. Major Dan Henry was forced to resi gn and Ser geant
Munster and Captain Binegar were denoted.

The basi s of this devel opment was a conver sati on bet ween Maj or
Henry and Sergeant Munster which was tape recorded by the latter.
The cl ear i nference of the tape recorded conversati on bet ween Maj or
Henry and Sergeant Munster was that t he deposition testinony of Captain
Bi negar, Sergeant Munster and Maj or Henry givento the Appellant’s
trial counsel in 1992 prior tothe cormencenent of trial had been | ess
t han candi d: This assertion is nore than anply addressed by the
foll ow ng excerpts fromtwo tape recorded tel ephone conversati ons.
The first one is of October 20, 1992 at 3:07 PM

BM Sergeant Bruce Minster

DH: Maj or Dan Henry
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DH: Uh, but listenfirst thing youare goingto
be asked is who did you talk to? Ok, I’ mnobody.
Do you understand that?

BM Ck.

DH: |1’ m seri ous now.

BM Ok, yes sir.

DH: 1’ m nobody.

BM Ck.

DH: So you don’t knowwho you are tal kingto so
just assume you are talking to nobody.

BM Ok.
DH: Can you do that?
BM Oh, yeah. Ok. What, what , what el se?

DH: Well I'mfixing, | wote down some stuff
here. But first thing was.

BM Did you go in by yourself?

DH: Yeah 1I. ..

BM Di d Bradshaw, didn’t go with you or not hi ng.
DH: No he’s, hell he’s gone on vacati on.
BM Oh that’s right, that's right, ok.

DH: Uh, you knowfirst thing was you knowl knew
the three of ya’'ll had gotten together

and tal ked since the subpoenas. | said no we
haven’t. Well rem nd your under oath. | said
| ook we haven't talked. | saidl, I, | uh ny

secretary saidthere was a subpoena for ne by t he
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Wior nos case. | called Bruce, and he di dn’t know
to much about it. Isn't that right?

BM Yeah.
DH: And | said, and | cal |l ed Bi negar and Bi negar

hadn’t seen his either and | said | hadn't tal ked
to those guys since.

BM k.

DH: He sai d you haven’t nmet with Ms. Wior nos uh,
your attorney. | said yes | met with ny
attorney. He said you haven’'t nmet with those
ot her guys? | said no | haven't.

BM k.

DH: And uh, he said you haven't tal ked to them
| saidno |l haven’t. You are goingto be asked
t he same thing.

BM Ck.

DH: Any way | want, | just want to getcha and
gi ve you a heads up.

BM Ok.

DH: Basically, it’'s pretty nuch |ike, I|ike
Br adshaw probabl y expl ai ned to you. There, there
goi ng after the bucks.

BM Ck.

DH: He real | y hamrer ed on you know neeti ng wi t h
Bradshaw. Howmany ti nmes di d we neet and | said
a couple of tinesis all | remenber and | said
the rest of it was i ndependent phone calls. |
sai d even Bruce wouldtalk to him Steve woul d
talk to himor | would talk to hi mand we woul d
runinto each other inthe halls. He said well
how many neetings didthe three of ya’'ll had? |
said, | said about what? He said well just
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strictly about the novie deal. | saidwe didn’'t
have any about the novie deal. | saidwe werein
the break roomand | saidand | think | said, I

sai d one of us said, | believeit was ne said you
know we ought to get Bradshaw to field these
callsif they are goingto start tal ki ng about
you know wai vers and contracts.

BM Um uh.

DH: Wll that’s all right, | understand. There's
no problem | just wanted to nake sure that you
know!| did whole lot of | don't recall. And he
finally saiduh, Ms. Wiornos Henry he sai d, you
know especially with McClain and all them |
coul dn’ t renenber details about that. And he got
real frustrated. He said| can't believe that,
that yo can’t recall the details of this. |
sai d, sir that was al nost two years ago. | said
that will be two years ago, | said they wither
came in January or February.

* * %

BM Did he, did he, did he ask about those
norni ng neetings? Uh, at the plantation and
stuff.

DH: Now he asked about neetings. And | told him
| couldn’t renenber. He said uh, well how many
times didyou neet with Bradshaw? | said | don’'t
renenber. And he said well, he said, he said, he
said, if I remenber, he said, he | ooked and he
couldn’t find it and he said well sonme where
t here sone notati ons of neetings here. | said
let me tell you sonething.

BM That was in the State Attorney’'s O fice
report.

DM Yeah. | said, | saidthat was two years ago.
| kept, | repeated that through the whol e thing.
| saidthat was two years ago and | said | neet
with al ot of people. And | said uh, you know

58



met with a |l ot of people that were, that were
writing you knowstories onthis thing. And uh,
| really honestly can’t renmenber. | said uh, I,
| do remenber having at | east one neeting with
hi mand | saidthere was possibly two and | said

that’s all | can renenber.
* * *
BM | bet you are glad it is over wth.

DH: Oh man | am But uh, you know!| don’t know
i f Bradshaw hel ped you are not but he really
hel ped me by, I, I, thought of every answer and
t here are sone t hi ngs he coul d’ ve asked t hat you
know, he didn’t ask and by god | didn’t give it
to him

BM Fromwhat | understand, they were doing a
police story and Jacquel i ne G roux was doi ng a
Wior nos story.

DH: Yeah, but, but you don’'t act like you
under st and not hi ng.

BM Ok.

DH: Really. | mean maybe, nmaybe yes the only
guestions he asked were about the police
i nvestigation, but don’t act |ike you know

not hi ng about her.

BM K.

DH: Cause he really wants that. And Bradshaw
sai d he can, what he candow ththat is threaten
to sue us, you know to bring us into a line.
BM Yeah.

DH: You know hey you guys were a part of this

damm t hi ng. Now we are goi ng nane you in the
damm t hi ng.
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BM Yeah. Wel | .

DH: Because as long as we are stupid and
i nnocent. He got real frustrated when | told
him he said well when did you first knowt hat

Jacqueline Groux had novierights. | saidl, |
don’t know that she does, does peri od.
* * %

DH: You know, I’ mhopi ng you know when you get
into tonorrow, listen you, you know you are
tal king to Ms. Wiornos Nobody here.

BM Ok. All right Ms. Wiornos Nobody.
DH: And uh, you know | nean, because he really

want s to you know he real l y wants to showas nuch
conspiracy as he can.

* * %

DH: Bruce what ever you do son, don’t panic, and

don’t give hi manything that you don’t have to

give him

BM Ok, mmjor.

DH: See there ain’t a damm t hing t hey can do for

you. They can’t prove you can’t renenber.

BM Yeah.

DH: Renenber |’ mMs. Wior nos Nobody, you ain’t

tal ked to ne.

BM Ok, Ms. Wiornos Nobody. (PC-R. 201-205)
This assertion is nore than anply addressed by the foll ow ng

excerpts fromthis second phone conversati on of Oct ober 22, 1992 at

9:09 A M:
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BM Oh, | thought | didto. Unh, | didn't enjoy
t he depo yesterday.

DH: Well | didn't either. But .

BM | didn't enjoy it at all. | can’t, you know
we got intoit and, and t hey asked ne particul ar
guesti ons about different thi ngs and sone of the
guestions | refused to answer.

DH: Real ly.

BM yeah.. Cause, likel saidl can’t |ie about
t hese things.

DH: Ri ght.
BM And uh, | just refused to answer them
DH: Li ke what?

BM Well, they asked me whet her or not you had
called nme and | just refused to answer it. |
can’t lie.

DH: Well just tell themwe did. We only tal ked.

BM Well you, you knowwe t al ked before you told
me that Ms. Wiornos nobody called and |I'm
foll ow ng your instructions. But, but those
questions |, | don’t, I, don’t knowwhat’s goi ng
t o happen. Wen thi s was over with he sai d t hat
t hey.

DH: See that just draws nore attention. | would
have rat her you have just went ahead and tol d
them Say yeah we you know we t al ked about it.
Well bigdeal. | neanit ain’'t against thelaw
to tal k about it.

BM Yeah. Well he said that there was a good
chance that this was goingto be settled w thout
any further actions and, and t hat none of this,
none of the does or anything will be made publi c.
So I’ mki nd of hopi ng that’s what happens. But
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| felt very unconfortable umanswering their
guestions. Andit was, they asked very pointed
gquestions just like you said that they woul d.

DH: Yeah they did me to. Well Bruce there was no
reason to tell them we haven't tal ked.

BM But you told ne not to.

DH: Nol didn't tell younot to. | saidheythis
is Ms. Wiornos nobody.

BM Yeah.

DH: You know!l saidyou, infact that I told you,
you do, you do what you want to do.

BM Yeah.

DH: But | was giving you away out of if you
wanted to say, hey | talked to Nobody.

* * %

DH: So you hung it all on ne.
BM No sir, | didn't.

DH: You have Bruce.

BM Sir, Mjor.

DH: Don’t sir me, it’s a Dan and Bruce. |’ mnot
goi ng to do anything. | respect you and t hink
you are the best. Now bull shit on all this
taking all this official road here. You know
they, I"mnot going to do anything to you. |
| ove you | i ke a brot her, but you hung ne out to
dry.

* * *
BM Ok, 1’1, 1"Il, I"ll get a copy of ny
deposition and, and I’ || nmake some corrections on
it. Becausel want tomakeit, | want to make it

right.
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DH: You don’t make any corrections, let netell
you, being you are playing this gane this way.

BM Sir, |I’mnot.

DH: 1’ mnot aski ng you t o make any corrections on
t hat deposition. " m not asking you to do
anything. |If you think you gave, you told it
accurately, if you' re sureyoutoldthat stuff
accurately thenyou, youleaveit theway it is.

BM Yessir. I, |1 wishl couldretire today. |
wi sh | had never heard of Aileen Wlornos.

DH: Well we all do. But damm it, you know you
find.

* * %

The fact that Tyria Moore was in possession fromsone of the
mur der victims property, the fact that she had expressed renorse for
gi ving saf e shelter to her roommat e cogni zant of the string of killings
whi ch she | ater confessed to having cormmitted constitute significant
information leads inthis caseincrimnatory of Mss Mbore which |l aw
enforcenment chose to overl ook.

Thi s evi dence woul d definitely have rendered a di fferent outcone
i n the sentenci ng phase as it woul d have i nparted t o def ense counsel a
rather conpelling basis and reason for mtigation nanely the
cul pability fromthe | ogi cal un-indicted co conspirator, Tyria More.
Thi s evidence i s significant as concerns the Pasco Case by virtue of
the fact that Tyria Moore was a considered a suspect as either a
conspirator or an accessory in all of the killings.

Thi s evi dence was avai |l abl e and known to attorney Steven d azer
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whose case di d not end until January of 1993. The investigationinto
t he subsequent | egal testinony gi ven on he case by t he af orenenti oned
of ficers concluded and resolved itself by Novenber of 1992.
ARule 3.850litigant isentitledto an evidentiary hearing unl ess
"The notion and the files and records i nthe case concl usi vely show
that the prisoner isentitledtonorelief.” Fla. R Cim P. 3.850;

Lenmon v. State, 498 So. 2d 923 (Fla. 1986). Under this standard, the

all egations in Ms. Wiornos’ Rule 3.850 notion clearly require an
evidentiary hearing.

Counsel s conduct fell below the wi de range of reasonable
pr of essi onal assi stance. There is a reasonabl e probability that but for
counsel ' s unprof essional errors, theresult of the proceedi ng woul d
have been di fferent; therefore confidenceinthe efficacy andintegrity
of the trial’s outcome is accordingly underm ned.

Xl |
EXECUTI ON BY LETHAL | NJECTI ON CONSTI TUTES CRUEL
AND UNUSUAL PUNI SHVENT AND WOULD DEPRI VE Ms.
WUORNGCS BRETT OF DUE PROCESS AND EQUAL PROTECTI ON
OF THE LAWS | N VI OLATI ON OF THE FOURTH, FI FTH,

SI XTH, EI GHTH AND FOURTEENTH AMENDVENTS TO THE
UNI TED STATES CONSTI TUTI ON,;

The E ght h Arendnent prohi bits governnmental inposition of "cruel

and unusual puni shnents,"” and bars "infliction of unnecessary painin

t he execution of the death sentence, " Loui sana ex rel. Francis v.

Resweber, 329 U. S. 459, 464, 91 L. Ed. 422, 67 S. Ct. 374 (1947)
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(plurality opinion). "Punishnents are deened cruel when they i nvol ve

tortureor alingeringdeath. . ." Inre Kemier, 136 U. S. 436, 447,

34 L.Ed. 519, 10 S. C. 930 (1890). The neani ng of "cruel and unusual "
must be interpreted in a "flexible and dynam ¢ manner," G egg V.

Georgia, supra, 428 U. S. at 171 (j oi nt opi nion), and nmeasur ed agai nst

"evol vi ng st andar ds of decency that mark t he progress of a maturing

society," Tropv. Dulles, 356 U. S. 86, 101, 2 L.Ed. 2d 630, 78 S. Ct.

590 (1958) (plurality opinion).

Despite the perceptionthat | ethal injectionis apainless and
swift nmeans of inflictingdeath, it is anethodin which negligent or
i ntentional errors have caused t he persons execut ed i nt ense suffering.
Even when persons executed by | ethal injectionarefirst paral yzed, it
is not clearly denonstrated that they beconme unconsci ous of their pain
and i npendi ng deat h. 8. I ndeed, a significant nunber of the
persons execut ed by | ethal injectioninother states have suffered
extremely painful and prol onged deaths resulting in wanton and
unnecessary infliction of pain. Accounts of botched executi ons have
been wi del y reported. For exanpl e, one of the many bot ched executi ons
reportedincludes thelethal injectionof R ckey Ray Rector, descri bed
as follows:

On January 24, 1992, in Varner, Arkansas, it took
t he nmedi cal staff nore than 50 mnutes to finda
suitableveininRi ckey Rector's arm Wtnesses

were not permtted to view this scene, but
reported hearing Rector's | oud noans t hr oughout
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t he process. During the ordeal, Rector, who
suf f ered seri ous brai n damage froma | obot ony,
triedto hel p the nedi cal personnel find a patent
vein. The adm nistrator of the State's
Depart nent of Corrections Medi cal Prograns said,
par aphr ased by a newspaper reporter, "t he noans
cane as a teamof two nedi cal people, increased
tofive, worked on both sides of Rector's body to
find asuitablevein." The adm nistrator said
that may have contributed to his occasi onal
out bursts. Joe Farmer "Rector, 40 Executed for
Oficer's Slaying," Arkansas Denocrat - Gazette,
January 25, 1995; Sonya Clinesmth, "Mbans
Pierced Silence During Wait," Arkansas Denocr at -
Gazette, January 26, 1992.

Based on eyew t ness accounts of such executions, coupled with
avai | abl e scientific evidence regardi ng the hazards, | ethal injection
is unreliable as a "humane" method for extinguishing life.
Accordi ngly, execution by lethal injection constitutes cruel and
unusual puni shnment.

Because no per son has been execut ed pursuant to Florida' s | et hal
i njection protocol, because the Florida’s protocol has never been
subjected to judicial review, much | ess reveal ed, because t he state has
no person qualified to adm nister I ethal injection and because no
Florida court has ruled on the nerits of the cruel and unusual
puni shnment claim the |l ethal injection nethod of execution nust be
subjectedtojudicial reviewat thetrial | evel and subsequent stages
of the proceedi ngs to det erm ne whet her t he nmet hod constitutes cruel

and unusual punishnent. Fierrov. Gonez, 77 F. 3d 301 (9th Cir. 1986),
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vacat ed and renmanded, 136 L. Ed. 2d 204 (1996); Canpbel | v. Wod, 18 F. 3d
662 (9th Cr.) ( en banc), reh' g and reh' g en banc deni ed, 20 F. 3d 1050
(1994).

The Fl ori da procedures for executing by |l ethal injectionrunthe
serious risk of causi ng excruciating paintothe condemed i nmat e and
therefore is unconstitutional and vi ol ates t heEi ghth and Fourteenth
Amendnents to the United States Constitution and the Florida

Constitution prohibition against cruel and unusual punishment.

The State of Florida has failedto establish standards for the
admni stration of lethal injectionas of witing and subm ssion of this
notion. Al though certain nethods of | ethal injection have been heldto
be constitutional, none of the courts which have approved such net hods
have consi dered or actually knowt he net hod whi ch i s schedul ed t o be
used in Florida.

To the extent that appellant can discern what the state’s
specific nethod of lethal injectionis, she alleges that thereis
substantial danger that the proposed nethod will violate his
constitutional rights to be free fromunnecessary or excessive

To the extent that Petitioner can di scern what procedures exi st
to protect his constitutional right to be free fromunnecessary or
excessive pain during his execution, he alleges that they are

i nadequat e i n at | east t he ways enuner at ed bel ow. Appel | ant has | ai d

67

pai n.



out in great detail the exact probl ens that specifically inhereinthe
adm ni stration of the lethal injection.

As detailedinthe denied notion for Postconvictionrelief the
State of Florida has no coherent set of procedures and fails to
desi gnat e adequat e equi prrent or trai ned personnel for the preparation
and adm ni stration of theinjection, thereby raising substantial and
unnecessary ri sks of causi ng extrene pai n and suffering before and
during his execution.

The st at e does not nandat e t hat a physi ci an or ot her trai ned
medi cal expert be present to render treatnent or assistance to a
prisoner inthe event of an enmergency. |nstead, the state nandates only
that a physician be present to oversee the cardiac nonitor.

The state sets forth no procedures (e.g., separate | abeling of
t he syringes) to prevent the chem cals frombei ng confused prior to or
duri ng the execution, and fewif any procedures concerni ng t he proper
st orage and saf ekeeping of the chem cals.

Ther e have been many occasions in other jurisdictions when
“bot ched” executions by | ethal injection have occurred. I nthe absence
of reasonabl e standards to ensure that theinjectionis acconplished
skillfully and safely, thereis areal and substanti al danger t hat
Petitioner will suffer such a fate.

Inadditiontothe authorities cited above, petitioner hereby

expressly, but not exclusively, relies upon the follow ng principl es of
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| aw:
Absent conprehensive and coherent procedural safeguards, a
prisoner i s exposedto, at the very |l east, arisk of unnecessary or

excessive pain. Fierrov. Gonez, supra, 865 F. at 141; Canpbel |l v.

Wod, 18 F. 3d 662, 681 Asthe District Court notedinFierrov. Gonez,

865 F. Supp 1387, 1410 (N.D. Cal . 1994), Canpbel | “set forth a framework
for determining when a particular npde of execution is
unconstitutional : objective evidence of pain nust be the primry
consi deration, and evidence of legislative trends may al so be
consi der ed where t he evi dence of painis not dispositive.”ld. at 1412.
Significantly, the court inFierro pointed out that the execution nust
al so be considered in terns of the risk of pain. 1d, at 1411.

InLagrand v. Lewis, 883 F. Supp. 469, 470-471 (D. Ari zona 1995),

a prisoner’s challengetothe constitutionality of |ethal injectionwas
based i n part upon a doctor’s affidavit, inwhichthe doctor concl uded
that the | ack of specific guidelines controlling dosage, sequence and
delivery rate exposed the condetrmed to the ri sk that t he drugs woul d
not be adm ni stered properly, and that an i nproper procedure coul d
cause t he condemmed to feel great pain. The doctor al so noted t hat
writteninstructions didnot prescribe alevel of trainingfor the
“consul tants” who carried out the execution. The doctor concl uded t hat
severeinflictionof paincouldresult fromrepeated attenpts toinsert

the lVcatheter intothe prisoner’s veins andthat, if the catheter was
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not insertedintoavein, the drugs would beinjectedintothe nuscle
ti ssue, produci ng a nuch sl ower rate of absorption. The court rejected
hi s cl aim concl udi ng, anong ot her things that therelevant witten
procedures clearly indicatedthat the executions were to be conducted
under the direction of the prison’s Health Adm ni strator, know edgeabl e
personnel were to be used, and the presence of a physician was
required.

“The puni shnent of death shall beinflicted by the adm nistration
of a lethal gas or by an intravenous injection of a substance or
substances in alethal quantity sufficient to cause death, by standards
est abl i shed under the direction of the Departnment of Corrections.”
Petitioner submts that the primary purpose—per haps t he sol e pur pose—of
t he “standards” nentionedin section3604istoprotect aprisoner’s
constitutional right not to be cruelly executed. The cursory |list of
procedures se forthinthe states subm ssion, however, does not serve
t hat purpose. The state has broad discretion to determ ne the

procedur es for conducting an executi on. McKenzie v. Day, 57 F. 3d 1461,

1469 (9" Cir. 1995). InMKenzie, the Ninth Crcuit Court of Appeals

not ed t hat t he state of Montana has devel oped procedures which “are
reasonabl e calculated to ensure a swift, painless death and are
t herefore i nmune fromconstitutional attack.” 1d. Moreover, the Nnth

Grcuit declared i nCampbel |l v. Whod, supra, 18 F. 3d at 687, that “[t]

the risk of accident cannot and need not be elimnated fromthe
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executi on.
Since the decision of the Court of Appeal in the Ninth

Grcuit inthe NnthQrcuit inFierrov. Gonez (No. 94- 16775, February

21, 1996), hol di ng executi on by gas to be unconstitutional, the sole
nmet hod execution which the state may carry out under this provisionis
by I ethal injection!| Under the clear | anguage of the statute, such a
nmet hod of execution may only be carried out by explicit “standards”
whi ch t he departnment of Corrections nust “establish”. Thus, the process
due t o a condemed pri soner fromthe state i s the adm ni stration of
| et hal objection by established standards.

In McKenzie v. Day 57 F.3d 1461, 1469, the Ninth

Crcuit Court of Appeal s hel d that execution by | ethal injection under
t he procedur es whi ch had been defi ned i n Mont ana was Constitutional .
The Court of Appeal explained that those procedures passed
constitutional nuster because they were “reasonably” calculatedto

ensure a swi ft, painless death....” McKenzie v. Day, 57 F3d at 1469.

Such a statenment cannot be made about the proceduresin California. A
swi ft, painl ess death cannot be ensured wi t hout standards in placeto
ensure that the l ethal chemcals will be admnisteredto Petitioner in
a conpet ent, professional manner by sonmeone adequately trainedto do
so.

Simlarly, inLaGand v. Lewi s, 883 F. Supp. 469 (1995) the

District Court in Arizona upheld the witten Internal Managenent
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Procedures prescri bi ng standards for the adm ni strati on of | et hal
i njection because “they clearly indicatedthat executions are to be
conducti on under the direction of the ASPC-Fl orence Facility Health
Adm ni strator, know edgeabl e personnel are to used, and...
t he presence of a physician is required.”

Further, the United States Suprenme Court’s repeated hol di ngs
t hat “[capital proceedi ngs nust of course satisfy the dictates of the

Due Process clause,” Cl enons v. M ssi ssippi, 494 U. S. 738, 746 (1990)

(citing Gardner v. Florida, 430 U. S. 349 (1977) (plurality opinion)),

surely nmust apply to the procedures for actually carrying out an

execution, whichis the quintessential “capital proceeding.” see al so

Hicks v. Okl ahoma, 477 U S. 343 (1980).

Appel | ant woul d request a evidentiary hearing tp properly prove
t he real prospect of Florida s |ethal injection- however it is to be
adm ni stered - constituting cruel and unusual punishnment.
| SSUE Xl ||

FLORI DA'S CAPI TAL SENTENCI NG STATUTE | S
UNCONSTI TUTI ONAL ON I TS FACE AND AS APPLI ED FOR
FAI L1 NG TO PREVENT THE ARBI TRARY AND CAPRI Cl QUS
| MPCSI T ON OF THE DEATH PENALTY AND FOR VI CLATI NG
THE GUARANTEE AGAI NST CRUEL AND UNUSUAL
PUNI SHVENT | N VI OLATI ON OF THE FI FTH, SI XTH,
El GHTH AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON. TO THE EXTENT THI S | SSUE WAS
NOT PROPERLY LI Tl GATED AT TRI AL OR ON APPEAL, M.
WUORNOS RECEI VED PREJUDI Cl ALLY | NEFFECTI VE
ASSI STANCE OF COUNSEL.
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Florida's capital sentencing schene denies Ms. Wornos
his right to due process of | aw, and constitutes cruel and unusual
puni shrent onits face and as applied. Florida's death penalty statute
is constitutional only to the extent that it prevents arbitrary
i mposi tion of the death penalty and narrows application of the penalty

tothe worst offenders. See Profitt v. Florida, 428 U. S. 242 (1976).

Florida' s death penalty statute, however, fails to neet
t hese constitutional guarantees, and therefore viol ates the Eighth

Amendnent tothe United States Constitution. R chnmond v. Lewis, 113

S.Ct. 528 (1992).

Executi on by both el ectrocution and | ethal injection inpose
unnecessary physi cal and psychol ogi cal torture wi t hout conmensur ate
justification, and therefore constitutes cruel and unusual puni shrment
inviolationof the Ei ghth Amendnent to the United States Constitution.
See Claim Xl 1.

Florida's death penalty statute fails to provi de any st andard of
proof for determ ningthat aggravati ng circunstances "outwei gh" the

mtigating factors, Mul |l aney v. W1l bur, 421 U. S. 684 (1975), and does

not define "sufficient aggravating circunstances.”
Further, the statute does not sufficiently definefor the judge's
consi deration each of the aggravating circunstances listedinthe

statute. See Godfrey v. Georgia, 446 U.S. 420 (1980). Thisleads to

the arbitrary and capri cious i nposition of the death penalty, as in M.
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Wior nos's case, and thus violates the Ei ghth Anendnent.
Florida' s capital sentencing procedure does not utilize the
i ndependent re-wei ghi ng of aggravating and mtigating circunstances

envisioned inProfitt v. Florida, 428 U S. 242 (1976). Profitt is

particul arly of fended when, as in this case, the judge finds, a
statutory aggravator (CCP) which both includes the el enent of
premeditation and is struck on direct appeal.

The aggravating ci rcunstances i nthe Fl ori da capital sentencing

st atut e have been applied in avague and i nconsi stent nmanner. See

Godfrey v. Georgia; Espinosav. Florida, 112 S. Ct. 2926 (1992).
Florida | aw creates a presunption of death where but a single
aggravating ci rcunstance applies. This creates a presunption of death
inevery felony nurder case, and i n al nost every preneditated nurder
case. Once one of these aggravating factorsis present, Floridalaw
provi des that death is presuned to be t he appropri at e puni shnent, and
can only be overcone by mtigating evidence so strong as to outwei gh
t he aggravating factors.

The systemati c presunption of deathis fatally offensivetothe
Ei ght h Amendnent' s requi renent that the death penalty be applied only

tothe worst offenders. See Richnond v. Lewi s, 113 S C. 528 (1992);

Furman v. Georgia, 408 U. S. 238 (1972); Jackson v. Dugger, 837 F. 2d

1469 (11th Cir. 1988).

To the extent trial counsel failedto properly preserve thisissue,
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def ense counsel rendered prejudicially deficient assistance. See

Mur phy v. Puckett, 893 F.2d 94 (5th Cir. 1990).

Because of the arbitrary and capri ci ous application of the death
penal ty under the current statutory schene, the Fl ori da deat h penalty
statute as it exists and as it was applied in this case is
unconstitutional under the Ei ghth and Fourteenth Amendnents to the
United States Constitution and under Article 1 Section 17 of the
Constitution of the State of Florida. Its applicationin M. Wornos's

case entitles her to relief.
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CONCLUSI ON AND RELI EF SOUGHT

Based on the forgoing, the | ower court inproperly denied M.
Wiornos's rule 3.850 relief. This Court should order that his
convi ctions and sentences be vacated and remand t he cases for a new
trial, an evidentiary hearing, or for suchrelief as the Court deens
pr oper.
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